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PATRICK J. FITZZGERALD, being duly swom, deposes &nd says:
Introduction |

: 1. Tam the United States Attorney fof the Northém District of Tiinois, having
been appointed by the President and confirmed by the Senate in October 2001. For purposes of

the instant matter, I serve in the capacity as “Special Counsel,” in that I have been delegated ail -

the relevant powers vested in the Attomey General of the United States, including the power to
issue subpoenas generally, to authorize subpoenas to the media and to appear in Court on behalf
of the United States. I submit this affidavit in opposition to the motions by: (i) New York Times
reporter Judith Miller; and (ii) the Washington Post and reporter Walter Pincus to quash grand

2. In this affidavit, 1 set forth below; the basis for my authosity to conduct this

: iﬁvesﬁgaﬁon (paragraph 5); the general subject matter of the investigation (paragraphs 6 through

8); general factual background on the investigation (paragraphs 9 through 16); the factual
background giving rise 10 the subpoenas issved to Miller (paragraphs 18 through 48); the factual
background giving rise to the subpoenas issued to the Washington Post end Pincus (paragraphs 49

" through 80); the need for the reporters’ testimony (paragrephs 81 through 83); the extent to which

- through 100).

alternative remedies bave been exhausted (paragraphs 84 through 88); and that the subpoenas
were validly issued after a careful belancing of.appropriate interests in free speech (paragraphs 89

3. As discussed in greater detail below, r‘cportér Miller has been subpoenaed

. becausé her testimony i essential to determining whether or not Lewis Libby, the Vice

President’s Chief of Staff, has committed crimes jnvolving the improper disclosure of national
efense information and perjury. Libby has admitted speaking to reporter Miller in July 2003
and discussing the purparted employment of former Ambassador Joseph Wilson's wife by the
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Central Intelligence Agency (“CIA™), However, Libby has testified under cathi that he-only-
advised Miller that other reporters were saying that Wilson’s wife worked at the CIA and that
1ibby himself did pot know if that were true, There is substantial reason to question Libby’s
sccount. First, Libby testified that he merely relayed to Miller on July 12 or 13 what Libby had

‘Jearned from Tim Russert on July 10, However, Russert has testified under oath that he did not
Jscuss Wilson’s wife with Libby on that date and indeed did not know then about Wilson's
wife. Thus, Russert could not heve thep imparted that information to Libby, Moreover, Libby
has given accounts of conversation with two other reporters — Glenn Kessler of the Washington
Post and Matt Cooper of Time magazine — that are contradicted in many respects by the
testimony of Kessler and Cooper. And investigation to date has determined that Libby had
spoken with as many as seven (7) different govemnment officials about Wilson's wife :
employment prior to the date of the Russert conversation when he ¢laimed to have heard the

information from Russert as if it were new, One of those officials, Ari Flesicher, was told the

' information by Libby three days before the pmponcd'Russcn conversation and advised by Libby

 that the information was “hush hueh.” The grand jury needs to bear the testimony of Miller

 before making any determination whether Libby should be charged, Libby has expressly waived
any claim of confidentiality as to.conversations with Miller regarding the subject matter of the

investigation, - ‘ : '

- 4, Moreover, Walter Bincus has conceded that he was advised by a government
official on July 12, 2003, that Wilson's wife worked at the CIA as an analyst in the area of
weapons of mass destruction. By enforcing the subpoenas directed to Pincus and the Pashingron
© Post, we seck to identify the government official who made that disclosure. As discussed below,

the investigation to date indicates that Pincus most likely Jearned the information from [N
IS 1

EEttoizoll o from Libby.

Authority to Conduct Investigation -

: - 5. In this particular matier, Attomey General Jolm Ashcroft has recused himself
from participation and delegated his full authority to Deputy Attorney General James B. Comey
as Acting Attorney General. The Deputy Antomey General i§ not recused from this matter but
has delegated 2il the power he has concerming this matter to me in letters dated Docember 30,
2003, and February 6, 2004, copies of which are annexed as Exhibits A and B. The Deputy '
Attorney General bas exercised his discretion not 1o participate in the conduct of the

.investigation so as to allow him to participate fully in efforts to coordinat¢ national secunity
matters with other members of the administration. Thus, as Special Counsel Iserve as the




 fusictional equivalent of the Attorney General-on this matter,) - - -

The General Subject Matter of tlilé Investipation '

6. This investigation concerns the disclosure by govérnmment officials to the press .
in July 2003 of then classified information concerning the employment of Valerie Wilson Plame
by the Central Intelligence Agency (“CLA”). Inperticular, the investigation seeks to determine
which administration officials disseminated information conceming Ms. Plame to members of
the media in spring 2003, the motive for the dissemination, and whether any-viclations of law .
were committed in the process. While the initial reporting regarding Ms. Plame’s employment
was in a column by syndicated columnist Robert Novak,? the investigation of unauthorized
disclosures is ot limited to disclosures to Novak. > Moreover, the investigation seeks to
Jetermine whether any witnesses interviewed to date have made false statements, committed

perjury in the grand jury o7 otherwise obstructed justice.

o ~ 7. In particular, this affidavit is submitted ex parte to apprise the Court why it is
necessary that reporter Judith Miller of the New York Times be compelled to testify in- ‘
compliance with a validly authorized grand jury subpoena as to conversations she bad with I
. Lewis Libby, a/k/a “Scooter Libby.” Mr. Libby has signed s written waiver of confidentiality
concerning his conversations with the media and, upon information and belief, has also expressly

! 1 have not been appointed pursuant to Title 28, United States Code, Part 600, which is
the provision allowing the Atlorney General to appoint an attorney outside the Department of
Justice to investigate and prosecute certain matters. In fact, the authority delegated in this case is
in many respecis broader than the authority conferred by the latter provisien as Inecd not seek

approvals prior to significant investigative or prosecutive stcps.

2 Novak authored a Jﬁly 14, 2003, Chicago Sun Times column revealing Plame's
purported associetion with the CIA. (A copy of that column is annexed as Exhibit C.)

3The investigation has also songht to determine whether any laws were broken by the -
sources who provided information which was published in the July 22, 2003, Newsday article
concerning Plame, a copy of which is attached as Exhibit D. As discussed below, I have
exercised my discretion not 1o seek to cornpel testimony from the Newsday reporters at this time.

" In séeking to determine the sources for these disclosures, and the motives for the

disclosures, the investigation also necessarily has sought to determine whether, as was reported
in The Washington Post in September 2003, administration officials called a number of other
members of the media in order 1o reveal information about Ms, Plame. ‘

The investigation has focused primarily on disclosures pre-dating July 14, 2003, the date
of Novak’s columm. - ' : ' ‘
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released at least one other reporter (Matt Co’bpéffro?ﬁ Tinie) fiom any a.gre'emeni' of
confidentiality.

8. This sffidavit is also submitied ex parie to apprise the Court why it i5
necessary that reporter Walter Pincus of the Washington Post be compelled tor testify in
' compliance with a validly authorized grand jury subpoen as to coversations he had with the
govemnment official who advised him on July 12 that Wilson’s wife worked at the CIA as an
analyst in the area of weapons of mass destruction, as well as to any conversation he may have
had with Mr. Libby, if Mr, Libby is not the July 12 source. This affidavit is submitted under scal
 becavse it concerns & grand jury matter and js filed ex parve becanse it describes in detail various
sensitive aspects of the grand jury investigation, ‘

'TheBackgrode Eagg' T
The Controversy About Niger and Uranium

' 9. The “Jeaks” nnder uvestigation must be viewed in the context of a controversy
concerning the content of the State of the Union address delivered by President George W, Bush
_ on Jannary 28, 2003. In that speech, President Bush stated: “The Bridsh government has learned
that Seddam Hussein sought significant quentities of wranium from Africa.” Those remarks, since
referred to colloguially as the “16 words,™ were called into question by a series of articles in the
spring of 2003, including several ultimately sourced in part to Ambassador Joseph Wilson.
Wilson, & retired career State Department official who had been posted to a pumber of different
African countries, had taken a trip to Niger at the request of the CIA in February 2002 to
investigate allegations that yellowcake uranium had been sought or obtainéd by Iraq from Niger.
(The CIA commissioned Wilson to take this tip after the CIA received inquiries from the Vice
President about the allegation that uranium had been sought from Niger, but the Vice President
himself did not request such a trip.) Wilson reported to the CIA that he doubted Iraq had
obtained uranjum from Niger recently, for 3 nuraber of reasons, After the State of the Union
specch, the Internationzl Atomic Energy Association revealed in March 2003 that documents
apparently evidencing efforts to obtain yellowcake uranium from Niger were demonstrable
forgeries, Thereafier, over the course of spring 2003, the “16 words” controversy atiracted
greater media attention. Wilson, who was not a government employee at the time of the wip and
did not sign a confidentislity agreement in connection with the trip, spoke to several reporters,
including Nicholas Kristof of the New York Times and Walter Pincus of the Washington Post,
who wroté articles on May 6 and June 12 respectively concerning Wilson's trip to Niger, without
naming Wilson. The articles called into question the accuracy of the 16 words,” Those news
stories genersted significant conversation within and between the Office of the Vice President,
the CIA, the State Departmnent and the White Honse as to the circumstances upder which
Wilson’s trip was undertaken. ' ' '
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' The Wilson Op Ed Plece

10, OpJuly 6, 2003, Wilson authored an Op-Ed picce in the New York Times
entitled “What I Did Not Find in Africa,” and was interviewed for an article in the Washington
Post sbout his trip. Both items appeared in the July 6 editions of the respective newspapers. Also
on July 6, Wilson sppeared 2s a guest on “Meet the Press,” hosted that day by Andrea Mitchell.
Those media sppesrances by Wilson generated heightened media interest and increased
frustrstion in the Office of Vice Preside At that the Vice President was being identified incorrectly
as the person sending Wilson on his trip. As a result of press inguiries at the White House the.
day following these arficles and Wilson’s felevision appearance, White House Press Secretary
Ari Fleischer stated at a July 7, 2003, press “gapgle” that the Vice President had not requested

* Wilson’s trip, bad not been aware of it and had not been briefed on the results, (The Office of
- Vice President had suggested those talking points by eroail.) o

11, Thereafter, the issue of how the “16 words” camne 1o be in .thc State of the

‘Union was 2 very prominent issue during the week of July 7 to July 12, while the President and
* severa] cabinet members wers on a trip o Afiica, The attention was increased in part by remarks

i:y Nafional Security Adviser Dr. Condoleeza Rice on Air Force One on July 10, 2003, which

appeared to attribute blame for the "16 words” to the CIA, On Friday, July 11, 2003,CIA

Director Tenet issued & writien statement accepting responsibility for the inclusion of the 16
words” in the State of the Union address. :

The Vice President and His Staff React

A 12. Nonetheless, the Vice President and his staff were not fully satisfied with
Tenct’s Tuly 11 statement, which they felt did not go far enough. On Saturday, July 12, ot the
Frection of the Vice President, Libby gave a rare “on the record comment” to Time magazine
reporter Matthew Cooper, among others, concerning the “16 words” controversy, Following a

" conversation aboard Air Force Two (discussed more fully below), Mr, Libby also made

comments to other reporiers, including Miller, “on background” and “deep background”

' concerning the imtelligence about Iraq’s involvement with weapons of mass destruction and

discussed Wilson’s wife during some of those conversations.*

4 A5 understood by various officials interviewed, “on the record” comments are
statements made for attribution to a government official by name. “Background” comments are
comments that are attributed 1o a generic description of the government official. “Deep
background” copements can be reported as part of the story but not specifically atibuted to a

government official. “Off the récord” comments canpot be reported in the story but can be used

. to inform the reporter’s understanding of the facts.
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Qther Administration Officials React a
13. The Office of Vice President was fot alone in its reaction. As discussed
further below, Deputy Secretary of State Richard Armitage advised columnist Robert Novak
about Wilson’s wife’s employment during a July 8 meeting. Karl Rove later confirmed that
- information to Novak during & July 9 telephone conversation. And then Press Secretary Ari
Fleischer passed on'information about Wilson’s wife to several American reporters in Uganda on
July 11. During this same week, Wilson received a call at home from Walter Pincus of the
" Washington Post who advised Wilson that “Watch out, they are coming after you.” Pincus later
reported that & Washington Post reporter Was told on July 12, 2003, that the White House did not
pay attention.to Wilson’s trip because the trip was viewed as a “boondoggle” set up by Wilson’s
* wife who worked as an apalyst on weapons of mass destruction. (See the October 12, 2003,
Washington Pasg acticle by Walter Pincus aud Mike Allen, 2 cogy of which is attached as Exhibit
E.) Pincus now concedes that he was the Washington Post reporter contacted on July 12,

The Novak Colimn

, ~ 14. On Monday, Nily 14, 2003, Robert Novak published his syndicated column

revealing thet Wilson’s wife was an “zgency operative on weapons of mass destruction.” Novak
. “also reported, *[]wo senior administration officials fold me his [Wilson’s] wife suggested
sending Wilson to Niger to investigate the Italian yeport.” A Time magazine piece authored by
Mr. Cooper (as well as severs] cozuthers) entitled *4 War on Wilson?” appeared on the Intemnet
later that week (July 17) which stated: ' ,

' And some government officials have noted to Time in interviews (as well as to syndicated
columnigt Robert Novak) that Wilson’s wife, Valerie Plame, is a CIA official who
monitors the proliferation of weapons of mass destruction. These officials have

_ suggested that she was involved in her husband’s being dispatched [] Niger to investigate

Teports .. .
(Copy annexed as Exhibit F.)

‘15, A Newsday article the following week quoted an intelligence official as
confirming Valerie Plame’s purported status as a CIA employee. (Copy annexed as Exhibit D.}

© 16, The media published more information in the fall of 2003 confirming that
Novek was not the only reporter contzcted during the relevant period. The September 28, 2003,
Washington Post eponted that one unidentified source had advised that two top White House
officials had contacted at least six reporters prior to the time that Novek publizhed his July 14
story. (Copy ammexed as Exhibit G.) The October 12 Washington Post siory by Pincus and Allen
revealed that a Washingron Post reporier had been told sbout Wilson's wife's employment by an

6.
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admigistration official on July 12, two days before Novak's column wes published, (Exhibit E.) -
And Novak himself described the circumstances of his contact with his two administration
sources in his October 1, 2003, Chicago Sun Times column, (Copy ennexed as Bxhibit H.) - .

‘The Instant Subpoena

17. The inistant subpoenas to New York Times reporter Miller concern .
conversations between I Lewis Libby, a/k/a “Scooter Libby,” and reporter Miller in July 2003
and related documents. Libby, a subject of the investigation who has testified twice before the
- grand juryto date, is Assistant to the President, Chief of Staff to the Vice President and Assistant
to the Vice President for National Security Affaits. The instant subpoenss to the Washington
Post and reporier Pincus concerht conversations between Pincus and the yet identified
government offictal who spoke to Pincus about Wilson's wife on July 12, 2003. '

" The Subpoena to Miller :
- Libby’s Account of The July & Meeting Between Libby and Milley

g - 18, Libby.met with New York Times reporter Judith Miller on July &, 2003.
Libby testified that he et with reporter Miller on that date &t the genersl direction of the Vice

President to share with Miller portions of the National Intelligence Estimate (“NIE”) which

- discussed Iraq’s efforts to obtain wranjum. Libby specifically deseribed that he was advised by

" Vice President Cheney that President Bush had declassified the NIE for the purpose of allowing

Libby to share portions of the NIE with the press. - :

S 19, As Libby described it: “The Vice President thought it was very important ....
that the NIE come out ... And it was pretty definitive against what Ambassedor Wilson was
saying ... So we thovght it was important that Judy Miller, or somebody, report this... Andlsaid,
that’s a problem, Mr. Vice President The NIE is a classified document, And the Vice President
said that he would talk to the President and get the President’s approval for us to use the
document.” (Transcript of March §,-2004, Grand Jury Testimony of Libby, annexed as Exhibit [,
at 115-116.) Libby then-indicated that he checked with David Addington, Counsel to the Vice
President, whorn Libby asked if the President could “take any document snd say it's declassified,
go {alk about it?” (Jd.-at 116.) Libby testified that Addington responded that “if the President
says to talk about 2 document to the press, or publicly, it is declassified as of that moment, he has
that power to do that, and he cited & case to that effect.” (Jd. a2t 117,)

- 20. Libby a'c]cn'oﬁda!ge_d that the NIt was not formally declassified until July 18
but that “this was in advance while they were still working on tbat process. The President came
back to the Vice President and said, yes, it would be okay, or I should go 1alk to somebody, and I
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selected Jody Miller .. (ExhibitTat. 117f Libby testified that Vice President Cheney then told
him to hold off speaking with the reporters and then "He then came back again from mecting

with the Presidént and said, go ahead and talk zbout it. And so I called Judy Miller up and went -

and had s discussion with her,” (/d.)

21. Libby conceded that he usually meets with people at the White House but that

_ he met with Miller outside the White House, in part because he was sharing information with her
. exclusively, (Transcript of March 24, 2004, Grand Jury testimony of Libby, annexed as Exhibit
J, at p. 44-45.). Libby further testified that he assumed he discussed Wilson's trip with Miller
because it fit into the general topic of Iraq and uranium which they were discussing. Libby _
. belicved that he shared with Miller a written document consisting of several portions taken from
- the NIE and may have even given the document to Miller. Libby did not testify that Wilson’s
wife was discussed at the meeting — having repestedly staked the position that he did not discuss
Wilson’s wife with any one prior to July 10, the date when he thonght he Jeamed about Wilson’s

wife for the first ime from Tim Russert. As discussed elsewhere, however, there appears 10 have -

been no such conversation with Russert sbout Wilson's wife on July 10 and Libby was -
. discussing Wilson’s'wife with others prior to July 10. Thus, it is plausible that Libby may have
 discussed with Miller Wilson’s wife on July 8, given that he discussed Wilson’s wife with Ari
 Fleischer on July 7 and he adinits discussing Wilson’s wife with Miller at least on July 12.

© Libby’s Account of The July 12 Telephone Call Benween Libby and Miller
23 Libby testifid that he spoke 1o Jdith Miller on July 12 or July 13 about
‘Wilson®s wife by telephone from his horne, believing that the call occurred on July 12. The call
to Miller would have followed conversations described below with reporters Matt Cooper (Time

$ Handwritlen notes of Libby and others from that time period refect that varous cabinet
mermbers - including CIA Director George Tenet, National Security Adviser Dr. Rice, Deputy
Natjonal Security Adviser Stephen Hadley, Chief of Staff Andrew Card and others —were :
. discussing whether the NIE should be declassified in the days after Libby said that the President
had declassified the relevant portions of the document for Libby to use with the press. The notes
of Libby, Hadley and others appears to indicate that other cabinct memubers Were unaware that the
meterial had already been ordered declassified. Indeed, Libby testified that he understood that
only the President, the Vice President and Libby were aware of the declassification and thathe
did pot tell others such as Hadley because the Vice President was present for the declassifciation
discussion and did not so advise Hadley. ' REDACTED

REDACTED

REDACTED
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magazine) and Glenn Kessler (Washington Post). (Telephone records confirm that a telephone
call was made from Libby’s home to Miller for thres minutes st 4:03 p.m. on July12, 2003.)
Libby testified: “T know I discussed it with Judith Miller.” (Exhibit1at 185.) Libby described
what he said es follows: : o ' -

I said to her that, that I 4ids’t know if it was true, but that reporters had told g that the
ambassador’s wife works at the CIA, thar] didn't know anything aboutj;‘ But if that
were true, that may explain how he got this umnofficial - I went through the same

officially/unofficially sort of breakdown ...

. (Exb I at 186-88; Exh. J a1 56)(esophasis added)

The Jatier part of Libby’s statement is 2 reference to his earlier grand jury testimony that the
reason he meationed to reporter Cooper of Zime that he had heard Wilson's wife worked at the
CIA was to explein how it was that Wilson might have access to unofficial - and jpaccurate —
information indicating that the Vice President had. sent him on the Niger trp. ’

: ALibbv?s C_jai:}:ed BasM)r‘knawIedee Abo‘ut Wilson's Wife

23, Libby testified in the grand jury that Tim Russert of NBC advised him by

~ telephone on or about July 10 or July 11, 2003, that Wilson’s wife worked for the CIA. Libby

testified that he believed he was learning this information for the firét time from Russert. Libby
further testified that he thereafier spoke 10 reporters Glenn Kessler of the Washingron Post, Matt
Cooper of Time magazine and Judith Miller of the New York Times end discussed with them the
fact that Wilsen's wife worked af the CIA releying what he heard from Russert (and what Karl
Rove also t0ld him that Rove had leamed from Robert Novak). . Libby acknowledged that his
own noses indicated that he had been advised by the Vice President in early June 2003 that
Wilson’s wife worked at the CIA, Libby meintained, however, that while he had leamed that
fact from the Vice President in June, be had forgotten about it by the time he spoke to Rugsert in

early July, -Furtber, according to Libby, he did not recall his conversation with the Vice President

even when Russert allegedly told him aboul Wilson’s wife’s employment. Rather, Libby
testified, it was not until he found his notes in the fall of 2003 that he remembered that the Vice

- President had 101d him about Wilson’s wife before Libby spoke to Russert, Because Libby's
account is substantially st odds with essentially every matenial witness questioned to dete,

Libby’s account is set forthin detail below and compared with the acconnts of other witnesses.

Libby’s Account Of His July 10 Conversation With Tim Russert.

, 24. More specifically, Libby has testified that he spoke with Tim Russert on July
10 or 11, 2003, when Libby called to complain fo Russert in Russert’s capacity as NBC
Washington Bureau chief about what Libby perceived to be unfair coverage by Chris Matthews

g
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of MSNBC. (Matthews was reporting that the Vice President and/or his steff knew about
Wilson’s trip to Niger and thus, in Matthews' view, knowingly allowed the President to mislead
the public in the State of the Unjon.) During that conversation, Libby claims that Russert
advised Libby that Wilson’s wife worked at the CIA and that “all” the reporters knew that
jnformstion. As noted zbove, Libby specifically recalls believing that he was learning that fact

for the Brst time, even though by his own admission Libby’s notes show that he had been told
this fact by the Vice Presideént the month before, (Exhibit I at peges 84-87.) When confronted on
whether be had discussed Wilson’s wife with other government officials earlier that week -
including White House press secretary Ari Fleischer, Director of Communications for the Vice
President Cathje Martin and otbers — Libby’s repeated refrain was that he could not have
discussed the matter earlier in the week because he specifically recalled that he learned about

- Wilson’s wife from Russert that week as if it were new information. (Bxh 1 at 156-60).

25, Libby explained in detail how he was certain he said nothing to confirm that
what Russert said was true and that in fact that he did not recall what he knew about Wilson and
his wife at the time of the conversation: _

[Russert asked} “did you know that Wilson’s wife works at the CIA?” And I was 3 little
taken aback by that. I remember being teken aback by it. And I said —he may have said a
little more but that was ~ he said that. And I said, no, I don’t know that. And Ysaid no. I

ow that intentionally because didnt want him to take anything I was saying as
in ay confirming what he seid, because at that point in time did not recallthatT -
had ever known, and 1 thought that this was sornething that he was 1elling roe that I was
first Jearning. And so I said, no, T don't know that becsuse I want 1o be very cazeful pot to
confirm it for him. so that he didn't take v staterpent as confirmation for bim.

. +- [Libby then ciariﬁes that he had made clear that the Russen ccnvcréation bad been off
the record] . -

So then he said — I said— he said, sorry ~ he, Mr. Russert said to me, did you know that -
 Ambassador Wilson’s wife, or his wife, works at the CIA? And¥said, no, [ don’t know
that. And thep be said, veah — ves. all of the reporters Ymow it. And T said again, I'don’t
¥now that, , . ] just wanted to be ¢lear that I wasn’t confirming anything for him on this.
And you know, Iwas struck by what he was saying in that he thought it was an important
fact, but ] didn’t ask him any more about it because I didn’t want to be digging in on him,

and he then moved on and finished the conversation ...

(Exh. 12t 143)

10
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Russert’s Account of His Conversation With Likby

- 26, Russert testfied under oath that he had no recollection that he and Libby
discussed Wilson's wife during that week. ' Russert recalled neither being advised by Libby that
. Wilson's wife worked at the CLA nor advising Libby of the same. Russert recalled that Libby did
call to cornplain to him 2bout Chris Matthews’ coverage. Russert recalled that when he first read
Novak’s column on July 14, 2003, that he had 8 reaction of “wow” because reading the article
was the first time he had heard of Wilson's wife’s purported effiliation with the CIA. (Transcript
of Russert Deposition annexed as Exhibit ). In addition, Russert had not heard any reporters- o
talking about Wilson’s wife working at the CIA before the Novak eclumn eppeared. Having not
heard that Wilson’s wife worked gt the CIA, and not having heard that any reporters were saying
that prior to Novak's July 14 columa, it thus appears impossible that Russert advised Libby on
July 10 or 11 that “all” the reporters were saying Wilson’s wife worked at the CIA. Indeed,
'Russert advised that had he known that Wilson’s Wife was purported to be 2 CIA employee prior
10 reading Novak’s column, he would bave taken steps to have NBC investigate that story, which
he has no recollection of doing. ' o '

Other Information-Inconsistent with Libby’s Account

_ ~ 27. Moreover, the record developed in the course of this investigation suggests

‘fhat as meny as seven government cofficials discussed Wilson’s wife’s employment at the CIA
with Libby prior to the date when Libby claims to have learned this information (for what he:
claims to have then believed was the first time) from Russert:

' (1) As indicated above, Libby now admits being told by the Vice President about
Wilson’s wife’s employment in carly June 2003;% ' _
: (2) Under Secretary of State Marc Grossman recalls telling Libby in early June
2003 that “Joe Wilson’s wife works for the CIA” and that “our people say that she was
involved in the organization of the trip.” - :

REDACTED

REDACTED

REDACTED Libby’s notes. fiom June 2003 znd his grand jury
festimony about those notes. indicate that the Vice President told Libby those facts, Moreover,
Cathie Martin, the former communications officer for the Office of Vice President, has undated
handwritten notes {(which appear to daie to June 2003) indicating that the CIA’s public
information officer fold her thai the Director of Central Intelligence had briefed the Vice
President on the matter. : :

11
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(3) Cathie Martin, a former member of the communications staff for the Office of
'Vice President, recalls advising Libby and the Vice President together in June or early
July 2003 (at a time that appears 1o be prior to the date of the purported Russert
conversation) that she bad heard that Wilson’s wife worked at the CIA. -
' (4) David Addington, Counsel for the Office of the Vice President, recalls being
asked privately by Libby in the week of July 7 what kind of paperwork the CIA would
' mmaintain if an employee’s spouse were sent on a trip by the CIA., Addington testified that
from the context of the question he undersiood Libby to be discussing Wilsonand
Wilson’s trip to Niger. ' , _ }
(3) A CIA employee assigned to provide daily intelligence briefs to the Vice
President and Libby has handwritten notes indicating that Libby referred to “Joe Wilson”
_and “Valerie Wilson” by those names in conversation with the briefer on June 14, 2003 —
a month before the Russert conversation. ‘ '
(6) Ambasssdor Pric Edelman, currently the United States Ambassador to
Turkey, testified before the grand jury that he was to]d in June 2003 (when he was serving
as principel deputy 1o Libby) that Wilson’s wife played a role in having Wilson sent 10
Niger. Ambassador Edelman believed that he would have been told that inforrnation
either by Libby or by Libby’s CIA bricfer. Aflera Tune 2003 article sbout Iraq and the
ursnium issues that ceused concern to Edelman and Libby, Edelman asked Libby whether
information about how the Wilson trip came about could be shared with the press to rebut
 zllegations that the Vice president sent Wilson. Edelmen testified that Libby.responded
by indicating that there would be ‘complications” at the ClA in disclosing that ‘
information publicly. Ambassador Edelman indicated that he understood that he &nd
. Libby could not further discuss the matter becsuse they were speaking on ap open
- telephone line and Edelman undersiood that this might involve classified information.
(7) Former White House press secretary Ari Fleischer, after receiving a grant of
immunity, testified that he went to luoch with Libby on Monday, July 7, 2003, and ina
. conversstion Fleischer described as “weird,” Libby told Fleischer that Wilson’s wife
worked at the CIA. Libby told Fleischer the information zbout Wilson’s wife was “hish
hush” of “on the QT.” Thus, sccording to Fleischer, Libby imparted what Libby
appeared to have considered sensitive information about Wilson’s wife's crployment
three days prior to when he claims to have received it as *new” information during the
Russert copversation. : : : Lo

: _ - 28 .Libby has explicitly denied any memory of having such conversations with
Cathie Martin, Under Secretary Grossman, and Fleischer.” (Exhibit J at pages 181-82)

71 ibby was not asked specifically about his conversation with the CIA briefer but insisted
several imes in the grand jury that he did not know Wilson’s wife’s name until it was published
in Novak's cohuom on July 14, 2003. The briefer, however, adviscs that he did not know
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Libby’s Acco'unt of The Bockeround 1o His JﬁIv 12 ACbn.w::rsarions With_ _T?:e’ Press

Context: The Discussion Aboard Aly Force Two

29. On July 12, the Vice President commissioned the USS Ronald Reagan ata
ceremony in Norfolk, Virginia. Vice President Cheney was becompanied to the cerernony on Adr
Force Two by his family, as well as Libby, Libby’s family and others. The Vice President’s then
assistant for comnunications, Cathie Martin, wes also in attendance. Evidence obtained during
the investigation indicates that, as of July 12, the Vice President and Libby were both )
disappointed with the content of 2 statement issucd the night before (Friday evening, July 11) by
' Director Tenet, which they thought did not go far encugh in putting to rest the issues conceming

the President’s 2003 State of the Union address and the reference to Iragi ¢fforts to obtain
. urenjum from Niger. Earlier that moming, the Vice President received a classified document

* which had been prepared by the CLA and referred to the trip by Wilson though it did not discuss
him byname, The Vice President retained that document that day. - '

. 30. Meanwhile, there were reporters who had questions outstanding with the Vice
President’s press personnel. On the return flight from Nerfolk in the early afiernoon, Libtby -
reviewed the outstanding questions with Cathie Martin in the aft section of Air Force Two.

. Libby then went to the forward section of Air Force Two to discuss the questions with the Vice

- President, without Cathie Martin, Libby testified that he discussed with the Viee President what
should be said to the press, Libby testified that the Vice President instructed Libby to make an
on the record statement to the press, i.e. to meke s statement which would be a quote attributable
to Libby by name, (Libby and Martin both testified that it was extremely rare for Libby to be
quoted on the record.) Libby wrote down the statement dictated by the Vice President which
indicated things to state “on the record”, “on background” and on ‘“deep background.” The notes

_ do not indicate any referénce to Wilson’s wife and 1Libby does not recall discussing Wilson’s
wife at the time, thovgh he conceded it was “possible” that the Vice President ipstructed him to '

 tell the press about Wilson’s wife.® (Exh, I at 178-82). REDACTED

“Vilerie Wilson” at the time that name appears in his notes from 2 briefing he gave Libby on
June 14, 2003. In addition, although Libby was not asked specifically whether be referenced a
CIA employee’s “spouse” in his conversation with counsel Addington concerning Wilson's top,

" Libby 2lso insisted several times in the grand jury that he was unaware of Wilson's wife's

employment prior to hearing {hat information fom Tim Russert later in the week.

8 «and is it fair to say you bad, in a prior FBI interview, you indicated it was possible that
you may have talked to the Vice President on Air Force Two coming back from the ceremony
involving the USS Reagan zbout whether you should sharc the information With the press about

" Wilson's wife?” - '

* 13
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REDACTED

REDACTED

31, According to Libby, he then returned to Cathie Martin and indicated that the
Vice President instructed that Libby should contact the press directly and meke a statement for
direct attribution on the record. While Libby wished to retorn home to colebrate his son’s
‘birthdsy, Libby indicated that the Vice President wished for Libby to make the calls personally,
88 opposed to Cathie Martin. o ‘

The July 12 Call to Motthew Cooper Afier Air Force Twe Lands.

32, Upon landing at Andrews Air Force base, Libby, Martin and an assistant
made use of a small room at the airport to make telephone cails from Libby to Cooper of Time, as
well as Kessler of the Washingion Post and Evan Thomas of Newsweek. Libby contacted Man

~ Cooper from that smsll room and testified that he read the prepared statement to Cooper as
directed by the Vice President, ‘ ' : ‘

33. Libby testified that Cooper then asked why Wilson was claiming that the Vice
President had sent him to Niger if the Vice President bad not. Libby testified that he then
explained 1o Cooper that Wilson might have heard something wnofficial (and inaccurate) about
the Vice President sending Wilson and *in that context” and “off the record” Libby told Cooper
that “reporters are telling us™ that Wilson’s wife worked at the CIA “and I'don’t know ifit’s
troe.” (Exh.]at 182-86.) Libby testified several times that he told Cooper (and the other
relevant reporters discussed below, including Miller) that be did pot know if the information was

: A: “It’s possible that conld have been one of the times I could have talked to him about
what I had learned from Russert and what Kar] Rove had told me about Novak, Mr. Novak.”
(Exh. J at 69-70.) ‘ A , 5

' “And so you told the FBI in your first imerview, or one of your two interviews, that it’s

possible that the Vice President could have told you on Air Force Two that you should tell the
" press about Wilson's wife, but you do not recall that bappened. Correct?

A: Correct. , : ' S

Q: And does that remain true?

A: It remains true that it was possible, I don’t remember it happening.”

(Exh. J 2t 170)

14
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true cr even if Wilson had a wife.”

34, However, Cathie Martin testified in the grand jury that she recalled no
discussion of Wilson’s wife from overhearing Libby’s end of the conversaton. ‘Martin was
Jistening to Libby speak but was ot listening in on the telephone itself. Martin also indicated
that she made some telepbone calls during this time to try to obtain numbers of other reporters
and thus was absent for part of the conversation, Martin does not recall hearing Libby advise
reporters Cooper or Kessler (discussed below) that Wilson’s wife worked at the CIA nor that

 other reporters were saying so, Moreover, neither Cathie Martin nor REDAGTED
’ REDACTED &

Fleischer, REDACTED recalled sny reporter indicahing st that time that
reporters knew that Wilson’s wife worked at the CIA® ' _

Cooper’s Account of That Conversation

35, Coopertestifiéd that he in Fact spoke to Libby by telephone on the afiernoon
of July 12, 2004, ' Libby read Cooper 2 quote for atmibution that later eppeared in Time '
magazine and they had sdditional conversation which Cooper believes that Cooper, not Libby,
suggested be off the record, Cooper believed that he taised the issve of Wilson’s wife at the end

" of the conversation, asking in sum and substance “What have you heard [or what do you know]
~ about Wilson’s wife being involved in sending him?” Cooper belicved that Libby’s response

.37 “And wheh.l'talked 1o the Teporters about it, I explicitly said, you Jmow, I don’t kmow if
this is true, I don't know the man, ] don't know if he has a wife, but reporfers are telling us that.”
(Bxhibit J at 177.) ‘ ' '

“And you're certain as you sit here today that every reporier you told that Wilson's wife
~worked at the CIA, you sourced it back to other reporters?” :
©AYYes, sir .. : ‘
(Exhibit J at 181.) '

10 Fleischer, however, does admit telling two to three reporters about Wilson’s wife while
charting at the side of a road in Uganda on or about July 11. Moreover, Cooper Has testified that
he heard about Wilson’s wife from two sources:prior to his July 12 conversation with Libby. We

. intend to pegotiate with T¥me and Cooper in an effort to ascertain who those other sourees were,
particularly whether thase sources included Fleischer or fellow reporters advised by Fleischer.

1! The wanscript is not yet available for this deposition so {hat the summary provided is
.based upon my memory of the deposition which took place on Monday, July 23, 2004.
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was “Yeah, [ heard that too.” Cooper believes they had no further conversation about the topic,
notwithstanding that the answer does not appear girectly responsive to the question and that, as 2
Teporter, he was interested in getting more information, Cooper testified that he did not follow
up as Libby seerned to want to end the conversation, Cooper took Libby’s statement as.. '

. confirmation of what Cooper said he already knew from two other sources. Cooper claimed that
he did not reference the fact that he believed Wilson’s wife worked at the CIA in his question,
though he conceded he had no design to avoid mentioning the CIA at the time of the
conversation. When asked why he would recall that there was no reference to the CIAina
conversation for which he had no relevant notes and which occurred at a time when he had no
resson not to mention the C1A, Cooper simply stated that hé recalls that the phrasing he used did
not refer to Wilson’s wife’s purported employment at the CIA, though that was not by design.

~ Even though Cooper testified that he used Libby a5 a source for the statement in bis articlé that
- #government officials have noted to Time i interviews ... that Wilson's wife, Valerie Plame, is &

* ClA official who moniters the proliferation of weapons of mass destruction,” Cooper maintained

. that Libby and he did not discuss the name or employment of Wilson’s wife — in essence, that

~ Libby provided none of the information cited in thet sentence, which he described as 2 '
“conflation” or “melange™ 6f mujtiple sources. ‘ ' '

: 36. Cooper stated that Libby did not explain bow he knew about Wilson's wife
and whether Libby heard it from a person or saw it in a docurnent. Cooper testified that Libby
did pot say he had heard the information from reporters. Cooper furtber stated that Libby neither
vouched for the accuracy of the information nor expressed doubts, Libby did not indicate that he

 did not know if Wilson had-a wife. Moreover, Cooper does not recall he and Libby discussing:
why i.t was that Wilson was clairning that the Vice President sent him on & trip if that were not
trie. - ’ : ) '

37. Cooperrecalled that they had what he considered to be a single conversation,
although the telephone call ay have been interrupted and then resumed. Cooper made notes of
the copversation and then almost immediately sent 2 memo to Jime outlining what was said for
use in an article.” (Telephone records show two calls from Andrews Air Force base to Cooper.
The first proceeded from 2:24 to 2;37 pan... The second telephone call took place from 2:40to
2:44 p.m.. The date and time on Cooper’s electronic report shows that it was received by Time at
© 2:44 p.sm. on July 12, 2003.) None of the notes involving Libby reflect any reference to Wilson's
wife. Cooper also wrote down the telepbone number used by Libby in his notes, (301)981-7358,
which corresponds to a number at Andrews Air Force base, where Libby was making his calls. -

. 38. Tl should be noted that Cooper stated that he spoke to Libby on August 5,
2004, and 16)d Libby that Cooper’s recollection of his conversetion with Libby was basieally
exculpatory and esked Libby if Libby obj ected to Cooper testifying, Libby indicated that he had
no objection 2nd suggested that their atiorneys shouid talk- '
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 Libby’s July 12 Conversation with Glenn Kesslep of the Washington Post

39. Libby als¢ testified that after speaking with Cooper, Libby had a conversation

- with G]enn Kessler of the Washington Post in which Libby testified that he advised Kessler that

Libby had heard that other reporters were saying that Wilson’s wife worked at the CIA and that
Ressler asked Libby whether he considered Wilson's trip 2 “boondoggle.”” However, Glemn
Kessler testified under oath that he was certain that he never discussed Wilson, Wilson's wife,
Wilson’s trip with Libby or & putative “boondoggle” at any time prior to the investigation
beginning. Kessler, like Russert, recalled being struck by the content of Novak’s article when he

_read it, testifying that prior to reading the July 14 article he had not heard any indication that

Wilson's wife worked for the CIA.

Libbz’g' July 12 Conversafion with Evan Zbomqs of Newsweek
- 40. Libby also testified regarding his conversation with Evan Thomas of

e

" Newsweek that day. Libby testified that he spoke with Evan Thomas on July 12, but that he did

pot discuss Wilson’s wife’s employment with Thomas. (Exh. Iat 188-89) However, in an
earlier intérview with the FBI on October 14, 2003, Libby indicated that he could not recall
whether ke had discussed Wilson’s wife with Thomas, Neither Thomas nor Newsweek published
a story zbout Wilson’s Wwife, o : . -

' The Timing of the July 12 Telephone Conversation with Judith Miller

‘ 4. Libby testified that afler his conversations with 'Cldoper and Kessler, he
returnéd home and telephoned Judith Miller ot July 12 or 13, As discussed ebove, telephone

tecords of Libby’s home telephone reflect a telephone call to Jodith Miller on July 12 at 4:03
p.m., lasting approximately three minutes, , '

121 ibby testified that he was traveling in a White House van-on July 12 from Andrews

' A Force base to his home with his family, together with Cathie Martin and apother assistant,

when he spoke to Glenn Kessler by telephone. Libby recalls discussing Wilson’s wife with

" Kessler, though he also testified that he was not sure if that conversation took place on July 12 or

in a Jater conversation the following week, for which Martin was also present, Kessler also
testified that he did not recall discussing Wilson’s wife, Wilson’s trip or a purported boondoggle
in their conversation later that week. Cathie Martin did not recall amy discussion about Wilson’s
wife on either July 12 or the later conversation, : '
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- TheLink1o Novak’s Cohunn

' 42. A brief discussion is in order to place the Libby conversation with Miller —
and the evidence of a broader effort to disseminste information discrediting Wilson — in context
with the Novak column and fo address the assertion by Miller that Miller’s interview may not be

. pecessary “if the government has already interviewed or otherwise queried Mr, Novak.” (Brief at

p. 39-40) The investigation to daie has conclusively established that colurnnist Robert Novak
spoke to Deputy Secretary of State Richard Armitage on July 8, 2003, 1in the afiernoon, In the
course of that conversation, Armitage revealed to Novak that the wife of Ambassador Joseph
Wilson worked at the CIA. The investigation is still rying to determine precisely what was said

' during the conversation and Armitage’s intent in informing Novak of Wilson's wife’s

cmployment, Armitage has been interviewed snd bas testified in the grand jury as to his account,
of the conversation. Novak has been interviewed several times and, when presented with a

 waiver form executed by Armitage (a form identical to the one signed by Libby), testified before.

the grand jury as to his conversation with Armitage, Novak and Armitage agree on several
important facts, such a$ the time, date end place of the meeting during which the conversation

" - took place, and the fact that Wilson’s wife and employment by the CIA was disclosed to Novak
. by Ammitage in Tesponse 1o a question by Novak as to why the C1A had sent Wilson on the trip.

Their testimony diverges as 1o whether Armitage provided the first name of Ms, Plame, though
both agree the last pame “Plame” was not provided. Novek recalls being told by Ammitage that
Wilson’s wife worked in the area of weapons of mass destruction ~ REDACTED

REDAGTED 137 Armitage does not recall
discussing the area m which Wilson’s wife worked. Novak and Armitage give differing accounts
on other material matters not germane to the instant motion. The investigation of Armitage’s

. conduct is ongoing.

43. Investigation 1o date has further established that following the conversation

with Armitage Novzak returned 1o his office and immediztely celled Karl Rove

for confirmation. When Rove returned Novak’s call the following day (July 9), Novak advised
Rove that he had leamed that Wilson’s wife worked at the CIA in the area of weapons of mass

Jestruction. Novak, afier being presented with a waiver form signed by Rove (identical to the

* form signed by Libby), testified in the grand jury that Rove stated *Oh you know about that

REDACTED

REDACTEDR
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REDACTED

REDACTED

REDACTED

Nevak’s Contact with Libby

44, Novak’s testimony did not shed light on whether Libby comitted crimes
when he spoke to reporters Cooper, Kessler or Miller or whether Libby testified truthfully in the
grand jury regarding those conversations. However, afier being presented with a waiver form
signed by Libby (a copy of which is annexed s Bxhibit L), Novak testified that he also recalled
speaking 1o Libby during this week in July 2003, but indicated that the sources for his'column on
Wilson were Armitage and Rove. Novak believed he was trying to get information from Libby as
a source concerning the process by which the President’s 2003 State of the Union address was
prepared. Libby, however, testified that he does not recall speaking to Novak that week.
Novsak’s sccount is corroborated by telephone records obtained from Novak by congent. .

45.. Libby did festify, however, that he Jearned from Rove on July 10 or July 11
that Novzk was aware of Wilson’s wife’s employment at the CIA and that Novak planned to.
sublish a story about Wilsen end his wife. il REDACTED

REDACTED Tndeed, Libby stated that when he talked to reporters
Cooper, Kessler and Miller sbout Wilson’s wife’s employment he understood that “reporters” —
namely Russert and Novak — were saying that Wilson's wife worked at the CIA. REDACTED

REDACTED

REDACTED

The Miller Affidavit

46. Repbncr MilJer submitted an afSdavit in connection with the motion to qusash
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which states that she cannot testify or produce documents requested in paragraph one of the

document subpoens, which “include my reporier’s notes.” Paragraph one of the subpoena

requested documehts copcerning conversations between July 6 and July 13 between Judith Miller

and a “‘government official with whom she met in Washington. D.C,, on July 8, 2003, concerning

. Valerie Plame ... or concerning Iragi efforts to obtain uranium,” Thus, it appears that Ms. Miller
has notes of the conversation with Libby, who admits to heving mect with her that day. (The
meeting between Miller and Libby is also reflected on his calendar for that day.) Miller states

. that she does not have documents responsive 1o paragraph two of the subpoena, thus indicating
that she does not have any documents provided to her by Libby on that date. (Libby testified that
he showed & document shout the contents of the NIE to Miller and indicated that he might have
given it to her.) - : '

_ Libby’s Waiver of Confidentiality

: 47. To the extent that 8 “reportet’s privilege” is claimed to exist under the law,
Libby has waived its protections. Libby has executed a signed waiver which recites in pertinent
. patt o '

I have informed the Federal Bureau of Investigation of my recollection of any

. communications I'have had with members of the media regarding the subject matters
under investigation. I hereby waive any promise of confidentiality, express or implied,
made 1o me by any memiber of the media in connection with any communications that 1
may have had with that member of the media regarding the subject matters under -
investigation, including any communications made “on background,” “off the record,”
“not for attribution,” or in any other form. 1request any member of the media with whom

"1 msy have comninicated to fully disclose all such communications to federal law
eniforcement anthorities. Tn particular, I reguest that no member of the medis assert any
privilegé of refuse to answer any questions from federal law enforcement authorities on

" my behalf or for my bepefit in connection with the subject matters under investigation,

(Bxh.L)

. 48, Libby hes also described his version of his conversations with reporter Miller

_ under oath before the grand jury on two occasions. And, as discussed above, Libby has

apperéntly provided express consent (through his lawyer) for Cooper to testify. Cooper testified
at his deposition that he agreed (o testify because he was convinced based upon his attorney’s
. conversation with Libby’s attorney that Libby voluntarily released Libby from any promise of

- confidentiality, Thus, to the extent that Tudith Miller calls inio question the voluntariness of
Libby's weiver; she need look po further than 1o her own aftomey (who represents Cooper as
well) who, according to Cooper, has assessed that Libby’s waiver of confidentiality has been

‘ voluntary.
20
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* Tuly 12 Convers;-at.ion With A Government Ofi'icial o

49, As set forth below, there is no dispute {hat Walter Pincns admits being advised

| by a govcﬁmant official on July 12 that Wilson’s wife-worked as an analyst st the C1A in the

area of weapons of msss destruction. The only issue is the identjty of that sevrce.

The Pincus Affidavit

- 50. Reponc'r'-Pincus submitted m'afﬁdaﬁt in copnection with the motion 1o

quash which states that hé thought that the official who told him about Wilson’s wife was

Pincus sdmits that he once thought that the information about
from one or two people, but adds without forther elaboration: *T .
» AS t.Q

engaged in “damage control,”
Wilson’s wife may have come
pow recal] who the source was and that the information came from only one conversation.

" Pincus’ subjective belief that the official wished to engage in *‘damage control,” Pincus ignores

{he fact that the official was likely not authorized to leak such informafion. REDACTED

REDACTED

REDACTED

The Washington Post Docement Prodnetion

5i. The Washington Post hias produced some documents responsive to the
subpoena, withholding one document upon an assertion of a putative reporter” privilege. A copy
of the documents actually produced is annexed as Exhibit M. One of the documents produced
(Exhibit M e WP000002) has handwritten notes, spparently written on July 12, referring to
“Wilson wife analyst WMD” which would appear 1o reflect a discussion of Wilson’s wife as an

 znalyst on weapons of mass destruction,

52, The documents produced in respons;e to the subpoena also discuss a sepior
official calling back from Africa on July 9o discuss the Wilson report: *“With news of Wilson's
allegations engulfing the airwaves on July 9, & senior administration official telephoned back to

‘Washington from Bush’s traveling party in Africa and said the objections Wilson was expressing
" had been unknown to the White House.” (Exhibit M at WPO00011)

53, 'The Washingion Post has witbheld one document on the ground that its

production would tend to identify the confidential source who discussed Wilson’s wife’s
employment. Obviously, for that very reason, {hat document is highly relevant to the grand jury

investigation and should be produced,
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o  The Likely Source(s) for Pinens

54, It appearing that Pincus had one (but perhaps two) sources who advised him
about Wilson's wife, it is likely that the one or more of the following werc the source(s): Ari -
Fleischer, | REDACTED or Scooter Libby. The reasons indiceting why esch may or
may not be a source is described below, followed by a discussion of some less likely possibilities
and then a discussion of the significance of determining the identity of the source.

Ari Fleischer

55. Ari Fleischer, who was serving s last days as White House press secretary
- on the President’s July 2003 trip to Africa, knew that Wilson’s wife worked at the CIA, having -
 been so informed by Scooter Libby over lunch at the White House on July 7. Fleischer also
witnessed further discussion about Wilson aboard Air Force One and reviewed classified _
documents about Wilson’s trip 1o Niger aboard the plane. He specifically recalied Dan Bartlett
venting about ihe incompetency of the CIA after Bartlett learned (apparently while aboard Air
Force One) that Wilson's wife worked for the CIA and was involved in sending her husband to
Niger. Fleischer, under a grant of immunity, testified that he disclosed Wilson's wife’s _
affiliation with the CIA to several reporters (John Dickerson of Time, David Gregory of NBC and
perhaps Tamara Lipper of Newsweek) while talking to them at the side of the road in Uganda on
Yuly 11. Fleischer also indicated that he spoke to Walter Pincus on July 12 from Air Force One
but does not recall discussing Wilson’s wife in that conversation, The call to Pincus was one of
several calls Fleischer placed fo reporters that day it an effort to learn about the news stories the
reporters were working on for the weekend. . REDACTED

REDACTED

REDACTED

‘ 56. Thus, Fleischer had knowledge sbout Wilson's wife, had shared that
information with other reporters the day before and spoke to Pincus on July 12 but denies that he
disclosed information about Wilson’s wife to Pincus in that conversetion.

. REDAGTED : _ i
o T

% Tt showld also be noted that Pincus refers to discussjons with a senior official on July 9
— and in the resulting article theré is a quote attributed to Fleischer, Fleischer is also quoted in’
Pincus’ July 13 piece, which is the day afier Pincus claims to have had the conversation with is
confidential source, '
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REDACTED

REDACTED

REDACTED
Scooter Libby
R -+ . While Pincus’s regular beat seems to cover the intelligence agencies, itis
clear that 1ibby and Pincis were speeking in the spring of 2003. Libby’s grand jury festimony-
made clear that he spoke to Pincus prior to the June 12, 2003, article which discussed Wilson’s
trip (without naming Wilson) at the direction of the Vice President. A rezding of that article s’
consistent with Libby being one of Pincus® confidential sources. Indeed, the notes indicating that
the Vice President advised Libby that Wilson’s wife worked =t the CIA are on the same page
where Libby made other notes of what the Vice President wished Libby to’say to Pincus in June
2003, : _ T 2 : ‘

~66. Moreover, by Libby’s own admission, he was,ta]king to reporters Cooper and
Miller (at Jeast) sbout Wilson’s wife on July 12. And Libby curionsly claims to have talked to 8
Washington Post reporter shout Wilson’s wife and whether the trip wes 2 “voondoggle” during
that time period. His indication that the reporter was Glenn Kessler turned out not to be true,
And Libby’s grand jury testimony, while referring to thst reporter as Kessier, was at times more
general: . ' : _ : :

~ Now, letme be clear. It is not the firsl time, as you said. T'm just remembering, I'm sorry.
_ What I've previously said, which I {hink is still irue and meybe I’ve been overly clear
"\ yere js thet I recall a conversation with a Washington Post reporier where the Washingion
Post reporter talked to me 2bout 3 boondoggle ... :

(Exhibit J &t p. 129)

BCYE Indeed, the focus on {he word “hoondoggle” is curious because that word
appears in the October 12 article cosuthored by Pincus but the article does not put the word in
quotes. Libby contends that the word “boondoggle’ was raised by the Washington Post reporter
he spoke to.. Yet the documents produced respongive to the subpoena include drafts of articles

 that later appeared in print in 2 slightly different form. Itis of particular pote that in one of the
-drafis, it states that: ‘ :

Ou Saturday, ? July 12,? One reporier working on a story that favolved the Wilson
report was told by an administration official that the White House had not paid
attention fo the former ambassador’s CLA-sponsored trip to Niger because it was
set up as a “boondoggle” by his wife who was an analyst with the agency working
on WMD. ' s
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B xhibit M at WPOOO004,. (See also Exh. M at WP000004 for 2 similar passage)

The word “boondoggle” is in quotes, appearing to indicate that a source used the term. Kessler
credibly denied ever having a conversation with Libby about whether the trip was a bodndoggle.
Thus it may be that Libby was the source for Pincus and that the two discussed whether the trip
was a “boondoggle.” Even if Pincus were to identify another official as his source, we intend to
inquire of Pincus whether the quoted word “poondoggle” refers 1o 2 conversation with Libby (on
Tulyl2 or any other day) as it may shed light on the discrepancy between the testimony of Libby
and Kessler and indicate whetber Libby transposed his conversation with Pincus onto his
conversation with Kessler, intentionally or otherwise. ' :

, : 63. However, there are no telephone records showing contact between Libby and
Pincus that day, Moreover, the artitle appearing on July 13 seemed to Teflect no input defending
the Office of Vice President and Cathie Martin recalled no press inquiries from Pincus to the

Office of Vice President that day. And Libby had already spoken to one Fashington Post
reporter that day — Glenn Kessler. ' '

Some L ess Lii-tel_\_{ Pogsi_bi]ities '

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED -
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7 REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

The Conseqnepces of Tdentification

74, If Flcischer were a source for Pincus, Special Counsel would have to assess
the Jikelibood that Fleischer's testimony to the contrary'is Imowingly false in light of the fact that
Fleischer hes been immunized, admitted to advising other reporters about Wilson’ wife and has

. admiitred to speaking with Pincus on July 12. Thus, if seems to make lttle sense that Fleischer

would kmowingly withbold a disclosure to Pincus. REDACTED
REDACTED

REDACTED Bl In 2ddition, Fleischer’s role in advising the press about Wilson’s
wifc’s employment is relevant to that part of the investigation that concerns Libby, as Fleischer
first learned of Wilson’s wife’s employment from Libby over a Junch that Fleischer described as
“WCiId.” N ) .

REDACTED
REDACTED

REDACTED
REDACTED
REDACTED

REDACTED

. 77. If Libby were a source, then the content of the conversation would have 1o be
examined thoroughly to determine whether Libby told Pincns thet the trip was 2 “boondoggle” or
vice versa and to determine whether Libby advised Pincug that Libby had personal knowledge
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- {hat Wilson’s wife worked at the CIA or, alternatively, that Libby had been so informed by other

reporters. Moreover, an assessment Would have to be made whether Libby deliberately
transposed Post reporiers Glen Kessler and Walter Pincus in his testimmony so 25 10 ‘throw

investigators off the trail.

\ . : M RECACTED
‘ ' REDACTED

REDACTED
REDACTED

REDACTED

REDACTED

. Relevant Waivers of Confidentiality

80. ' REDACTED
REDACTED .

REDACTED Fleischer has declined to sign 8 walver, peing granted

immunity,

The Need for the Reporters® Testimony.

: ~ 81. The testimony of reporter Miller is central to the resolution of that part of the
criminal investigation concerning Libby. Her testimony is essential to determining whetber
Libby is guilty of cimes, inchuding perjury, false statements and the improper disclosure of

nstional defense information.”® The grand jury eeds to know when Libby advised Miller about
Wilson’s wife — during their private meeting outside the White House on July 8 or during the

three minute telephone call on July 12 — znd whether Libby qualified his disclosure to Miller by

15 If Libby knowingly disclosed information about Plame’s status with the Cla, Libby
would appear 1o bave violated Title 18, United States Code, Section 793 if the information is
considered “information respecting the natiopal defense.” In ordex to establish & violation of

- Title 50, United States Code, Section 421, it would be necessary 10 establish that Libby knew or
believed that Plame was 2 person whose identity the CLA was meking specific efforts to conceal
and who had carried out covert Work overseas within the last § years. To date, we have no direct
evidence that Libby knew or believed that Wilson's wife was engaged in covert work.
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" stating that he had heard it only from a reporter and did not know if it were true. Miller's - - -
testimony is essential to determining whether Libby fabrcated his claim that he only told
reporters what he claimed he had beard from Russert without a belief that the information he was

- passing on was either true or classified. - . ‘ ‘ '

82. In addition, Libby has maintsined under oath that he thonght that Wilson was
qualified and did not obiain the assigned mission due to nepotisin. Libby maintsins that any
discussion of Wilson’s wife’s employment was to explain why Wilson might have had access to
jnaccurate information about the Vice President’s operational role in the matter - not to

. disparage Wilson’s qualifications. The published newspaper accounts indicate that
administration officials discussed Wilson’s wife’s employment to impugn Wilson’s credibility, a .

- distinctly different motive, Miller could shed light on the context in which any conversation
about Wilson’s wife took place. ' S ' o S

: © 83. Similarly, the testimony of reporter Pincus, and the production of the-

- document withheld by the Washington Post, is central 1o the resolution of thatpart of the
criminal investigation concerning the July12 disclosure about Wilson’s wife to reporter Pincus, -
Pincus’ testimony, and production of the document, is essential to determining whether the
source is guilty of crimes, including perjury, false statements znd the improper disclosuze of
pational defense information, - . : - ‘ .

Ex_brnugtion of Alternative Remedies

' 84, Allreasonable alternatives to compelling the reporters’ testimony have been
explored. Indeed, the effort expended to date far exceeds what could ever be reasonably |

. requiréd.- An experienced team of FBI agents has been working on the case sinee October 2003,

_ led by Special Agent Jack Eckenrode then of the Inspection Division, At least six agents have

been assigned 1o the case at any time and extensive forensic computer and telephone work is
being done. Attorneys with significant experience have spent substantial ime on the matter,
including five attorpeys from the Criminal Division of the Department of Justice: a Deputy
Assistant Attorney General; the Chief, Deputy Chief and & Trial Attorney from the
Counterespionage Section; and a Trial Attomney from the Public Integrity Section. All five
attorneys are well versed in the facts and participsting to varying degrees in interviews of .
witnesses, review of documents and examination of witnesses before the grand jury. From the
United States Attorney’s Office in Tllinois, a number of senior attorneys have participated.
Besides my own participation in the factusl investigation, the First Assistant United States
Attorney, the Chief of the Criminal Division, the Chief of Appeals and the Chief of Public -
Corruption have participated to varying degrees in the discussion of legal issues, including
analyzing the relevant statutes, analyzing the First Amendment issues and determining the
available means to obtain electronic evidence. ‘An additional attorney from the appellate section
has spent substantiz! time on legal research and briefing in recent months. ‘
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REDACTED

REDACTED

REDACTED

REDACTED

REDACTEDR

87. The President has not asserted executive privilege to date.

REDACTED

REDACTED
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85.. The Department of Justice has been investigating this matter sincé about
as Special Counse) began in late Decermber 2003, [EasZie=s

P.38

REDACTED
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-t o g8 In'short; wherever the line shonid be drawn in requiring the"'gov.cmmem to 1

cxpi'ore alternative remedies, we respectfully submit that any reasonzble threshold that might be.
set has been far exceeded. : ‘ '

. The Subpoenas Are Issued Légitijnately and Not For Purposes to Harass

. 89, It is important to bear in mind that the applicable regulations do not “create
any legally enforceable right in any persos.” (See Title 28 Code of Federal Regulations, Section
50.10, a copy of which is anmexed as Bxhibit 0, at paragraph (o). Nonpetheless, issuance of the
subpoenas af issue was consistent with the principles set forth in those regulstions. First,the.

‘subpoenas are parrowly drafted after 2 careful balancing of the First Amendment intérests.
. Indeed, as set forth in the next section, a pumber of reporters, and their toll records, are not being
subpoenaed at this time. Most will likely never be subpoenaed. : :

_ 90, - A subpoena was issued in February to reporter Robert Novak, with his
consent sfter he agreed to be interviewed about persons who had signed waivers in a form
substantially identjcal to the one signed by Libby, Novak complied with the subpoena. He is
scheduled to participate in a folow-up deposition on September 14, 2003, regarding some
additional details sbout his conversation with Deputy Secretary Armitage.and other matters.

‘ 91, A subpoena was not issued 10 Glenn_Késs]er of the Washington Post, in light
of negotiations with his counse] which resulted in a deposition. '

92. Subpoenas were issued to Matt Cooper and Time magazine, as well as Tim
Russért and NBC. After motions to quash the subpoenas were denied, Russert and NBC agreed
" 1o a deposition. After Cooper and Time were held in contempt, but prior to appeal, they agreed to
- adeposition. Given that Cooper answered only questions about conversations with Libby but
indicated that the information in his article about Wilson’s wife’# employment camme from two
 other sources and was confirmed by Libby, it 15 expected that we will require Cooper to testify
 further as to those two sources - particularly because we have reason 1o believe that one of those
source was Ari Fleischer, who was advised of the information sbout Wilson’s wife by Libby at a
July 7 luncheon. Thus, it appears that Libby may have “confirmed” to Cooper information that
Cooper had obtained from Fleischer who in turn bad been told by Libby in the first place.

, 93. A number of relevant reporters are not being subpoenaed at this time, and we
do not currenily plan to subpoena them. These reporters include: ' :

‘Evan Thomas of Newsweek, whom, as discussed above, Libby once said he may
have told about Wilson’s wife but whom Libby testified in the grand jury that he did not
tell. (We do plan to contact Newsweek 1o ask whether Thormas is willing to provide an
affidavit declaring whether he received any information about Wilson’s wife prior to July
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Andrea Mitchell of NBC; whom Libby testified he might bave t0ld about Wilson’s
wife but was not centain, (Similarly, we plan to contact NBC to ask whether Mitchell is
willing to provide an affidavit déclaring whether she received any information about .
Wilson's wife prior to July 14, 2003.); : :

_ John Dickerson of 7ime magazine, who spparently discussed the topic generally
with two government officials in Africa, one of whom (Al Fleischer) has admitted to
doing so'%;. ' ‘

Massimo Calabresi, Michael Duffy, James Carney, Adam Zagoim, J F.0.
. McAllister and Andrew Purvis of Time: co-authors of Cooper who we do not belicve had
direct conversations with sources about Wilson’s wife; :

Mike Allen, Dana Priest and Richard Leiby of the Washington Post: the authors of
the September 28, 2003, column which appears to rely upon a “whistleblower™ source
‘who revealed that “two top White House offictals™ called at least six reporters prior to
Novak’s columm; - - : ' ' ‘

: Knut Royce and Tim Phelps of Newsday: reporters who wrote an article on July
22, 2003, that contained further information sbout Valerie Plame and confirmed that she
worked at the CIA, We believe that much of the information in that article can be
_sonrced to Bill Harlow, CLA Director of Public Affairs, who, in the process of trying to
quell stories on this matter, apparenly did confirm some information to feporters; and

Chris Matthews of MSNBC: who is reported to have engaged in a heated
confrontation with Karl Rove about Wilson’s wife at a time after Novak’s colurmnn was
published where fhere is a dispute 2s to the precise words used by each in that
conversabon.

... 94, Indeciding whether to issue subpoenes to reporters, [ have carefully weighed
and balanced the competing interests of the First Amendment and the public interest in the free
dissemination of ideas and information and the countervailing interests in effective law
enforcement and the fair administration of justice: namely determining whether a crime was

. committed and whether someone should be prosecuted for that crime. One key factor in deciding

REDACTED

REDACTED
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* jmpact First Amendment interests. REDACTED

- whether toissue a subpoens has been whether thé “source” to be identified appears-to have o
 Jeaked to discredit the earlicr source (Wilson) as opposed to a leak who revealed informetionasa . .

“whislleblower” (e.g, the source for the September 28 Washington Post cohimn). The First
Amendment interests are clearly different when the “source” being songht may have committed a

‘crime in order to attack a person such as Wilson who, correctly ot incorrectly, sought to expose

what be perceived as misconduct by the White House, ndeed, failure to take effective steps to

' jdentify such sources might chill future whistleblowess such as Wilson, thus jmpairing “a
_ reporter’s responsibility to cover as broadly as possible controversial public issues.” (28 CFR

Section 50.10.) We have also not issued subpoenas to date where the reporter may have relevant
information but it is not shown to be likely that the reporter does (¢.g, TepoTters Andrea Mitchell

. orEvan Thomas) or where the information is not essential to determining guilt or innocence of a
crime reasonsbly likely 1o be charged (e.g. Knut Royce, Tim Phelps and Chris Matthews).

_ 95. Moreover, 1o date only the telephone records of Walter Pineus for July 12,
2003, have been subpoenaed, (Telephone records of Robert Novak were obtained with his
consent and in a form which redacted the numbers of any persons who had not signed express
waivers of confidentiality). We have recognized that a factor 1o be considered before deciding
whether to seek the telephone records of the media is the extent to which such records might
reveal the identity of other confidential sources not relevant to this investigation and adversely

REDACTED

, 96. The instant subpoenas were issued only afier first making certain that any
efforts 8t 2 negotiated resolution would be fruitless. Indeed, Special Counsel has engaged in
frojtful negotiations with other members of the media, '

. 97. There ate reasonable grounds to believe based on information from nonmedia
sources that a crime bas occurred — both the improper disclosure of national defense information
10 the media and perjury before the grand jury ~ and that the testirony of reporters Miller and
Pincus is essential 10 a successful investigation and may directly establish Libby’s guilt or
immocénce, and Pincus’ testimony may also directly establish the guilt or innecence of those
suspected of being his July 12 government source. The subpoenas are not issued 1o obtain

. peripheral, nonessential or speculative information.

_ 08 There are po altemative ponmedia sources to provide accounts of what Libby
to}d Miller — all others, including Libby, have been questioned extensively. Similarly, all the
likely government sources for Pincus have been questioned and none bad admitted advising him
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sbout Wilson's wife on July 12. And the subpoenas are |
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and surrounding circumstances relating to the ecouracy of the published information, including
information published in the Washington Post that “top White House officials” were contacting

reporters prior to July 14, 2003, and more specific information published in the Washington Post

" {hat one of its reporters was told about Wilson’s wife on July 12, 2003. And the subpocnas are

directed at material information regarding 2 limited subject matter. Miller's subpoena focuses on
particular conversations with a single person-(Libby) on given dates. Pincus’ subpoena focuses
principally on the conversation he bad with 2 source ghout Wilson’s wife on July 12, though we
also intend to inquire of Pincus as to why he may have believed he had a second source and
whether he discussed Wilson's trip as 8 “boondoggle” with Libby,

| . 99. Indeed, on the facts of this case, it is hard 1o imagine a stronger case: Libby
claims that he told Miller only what he heard “reporters are telling vs,” Thus, we are in the
remarkable position of having identified the person who spoke 1o Miller and having obtained that
person’s consept o having Miller disclose the conversation. To doprive the grand jury of the

ability 1o hear and assess Miller’s account of what Libby told her is to ‘ask the Special Counsel

and the grand jury to make a decision on prosecution partly in the blind — where it is unknown

* whether the information will be inculpatory or exculpatory. The possible consequences ofa

mistake — either the failure to charge what would otharwise be determined o involve a crime
carried out to discredit 2 source who was a whistleblower or, Worse,, charging a confidential
source in good fzith with 2 crime where the claim of 2 “reporter’s privilege” deprived the
investigation of exculpatory information —— could do far more to undermine both First
Amendment interests and the fair administration of justice than could enforcement of the

. subpoenas. Indeed, the testimony of reporter Cooper was distinctly different from what Libby

testified and frankly what the Special Counsel expected it to be, Given that Libby’s account of

 conversations has been largely inconsistent with every other material witness to date — including

reporters Russert, Kessler, Cooper and Novak - the only way to make an eppropnale decision as

" to whether Libby committed 2 crime in his conversation with Ms. Miller - or in his sworn
_ testimony describing the same — is to question Miller. '

100, Similarly, the only mannes in which to ratiopally assess the credibility and
culpebility of the suspected sources for Pincns — inclﬁding'Flcischerd Libby
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Zigto Jdenufy the source and establish what Was 161 to Piticus and then comparc That acaouut o

sgainst the account given by the source.
Ll /;'@SZ,/

- Patrick J. Fltzgcra.ld
Special Counsel =

Swomn to Yefore me this

6;?7-’? fAugust2004
Y/ s

Notary Public \..

"OFF]CJAL SEAL"
Lucille Moore 1

Notary Publie, Siate of Minol
My Commiion Ewp, 071172003
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