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In re: Special Counsel Investigation " Case No. 04-MS-461 (D.D.C.)

_'(Grand Jury Subpoenas to Matthew Cooper : (Chief Judge Thomas F. Hogan)

EX PARTE ' ol

and Time, Inc.) :
" UNDER SEAL"

PATRICK J. FITZGERALD, .beiﬁg duly sworn, deposes and says:

Tntroduction’

1. lamthe United States Attorney for the Northern District of Tinois; having’
been appointed by the President and confirmed by the Senate in October 2001, For purposes of
the instant matter, I serve in the capacity as “Special Counsel,” in that T have been delegated all
the relevant powers vested in the Attorney General of the United States, including the power 10
jssue subpoenas generally, to authorize subpoenas 1o the media and to appear in Court on behalf

of the United States. T submit this affidavit in opposition to the motions by Time and reporter
Matthew Cooper to quash grand jury subpoenas. :

2. In this affidavit, I set’ forth below: the basis for my authority to conduct this
investigation {paragraph 4); the general subject matter of the investigation (paragraphs 5 and 6); ‘
general factual background on the investigation (paragraphs 7 through 15); the factual background -
giving rise to the subpoenas {ssued to Time and Cooper, including a dis.cussio'n of the persons
most likely to be the sources for Cooper (paragraphs 16 throu gh 61); the need for the reporter’s
further testimony and documents (paragraphs 62 and 63); the extent to which alternative remedies
have been éxhausted (paragraphs 64 throu gh 68); that the subpoenas were validly issued afier a
carefu] balancing of appropriate interests in free speech (paragraphs 69 through 80); and a
discussion of the circumstances which led 10 the issuance of these successive subpoenas

(paragraphs 81 through 85).

3. As discussed in greater detail below, reporter Cooper has beaﬁ subpoenaed

_because his testimony, and any relevant docurnents in the possession of Cooper Or Time, are

" essential to determining whether or not certain government officials have corumitted crimes

involving the improper disclosure of national defense information and perjury. At an carlier
deposition, reporter Cooper {estified that he was advised by two sources (including at least one
government official other than L Lewis “Seooter” Libby) prior to July 12, 2003, that Wilson's
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wife pur]iorlcdly worked at the Ce_r_xtral Inte}h géﬁéé }&éency (“CIA”) as an anéiyst‘in"the-a:ea-of———-——--—- S

weapons of mass destruction. By enforcing the spbpoenas directed to Cooper and Time, we seek

to identify the govermment official(s) who made those disclosures and the circumstances in'which .

they were made. REDACTED

REDACTED

REDACTED

Authority to Conduct Investigation

4. In this particular matter, Atiorney General John Ashcroft has recused himself
from participation and delegated his full authority to Deputy Attorney General James B, Comey
as Acting Attorey General. The Deputy Attorney General is not recused from this matter but
has delegated all the power he has concerning this matter to me in letters dated December 30,
2003, and February 6, 2004, copies of which are annexed as Exhibits' A and B. The Deputy
Attorpey General has exercised his discretion not to participate in the conduct of the
investigation so as to allow him to participate fully in offorts to coordinate national seourity
matters with other members of the administration. Thus, as Special Counsel I serve as the

) Functional equivalent of the Attomey General on this matter.’

The General Subject Matter of the Investigation

._ 5. This investigation concerns the disclosure by government officials to the press
in July 2003 of then clagsified information concerning the employment of Valerie Wilson Plame
by the CIA. In particular, the investigation seeks to determine which administration officials
disseminated information concerning Ms. Plame to members of the media in spring 2003, the
motive for the dissemination, and whether any violations of law were committed in the process.
While the initial reporting regarding Ms. Plame’s employment was in a column by syndicated

columnist Robert Novak,? the investigation of unauthorized disclosures is.not limited to

! ] have not been appointed pursuant to Title 28, United States Code, Part 600, which is
{he provision allowing the Attoméy General to appoint an attorney outside the Department of
Justice to investigate and prosecute certain matters. In fact, the authority delegated in this casc is
in many respects broader than the authority conferred by the Jatter provision as I need not seek

approvals prior to significant investigative or prosecutive steps:

2 Novak authored a July 14, 2003, Chicago Sun Times column tevezaling Plame’s
purported association with the CIA. (A copy of that column is annexed as Exhibit C.)

2




. disclosures to Novak. Moreover, the investigation seeks 1o delermine Whethier any witnesses —-——- -
' interviewed to.date have made false statements, committed perjury in the grand jury or otherwise,
obstructed justice. ' ‘

6. Tn particular, this affidavit is submitted ex parte to apprise the Court why it is
necessary thal reporter Matthew Cooper of Time be compelled to testify in compliance with 2
validly authorized grand jury subpoena as to conversations he had with government official(s)
(other than Lewis Libby) who evidently advised him prior to July 12 that ‘Wilson's wife worked
at the CIA as an analyst in the area of weapons of mass destruction, The affidavit is elso

. submitted to set forth why Time and Cooper should turn over appropriate responsive documents.

This affidavit is submitted under seal because it concerns a grand jury matter and is filed ex parte
because it describes in detail various sensitive aspects of the grand jury investigation. :

The ﬁackzround Facts:
The Controversy A boui Nicer and Uranium

7. The “leaks” under investigation must be viewed in the context of a controversy
concerning the content of the State of the Union address delivered by President George W, Bush
on January 28, 2003. In that speech, President Bush stated: “The British government has learned
that Saddam Hussein sought significant quantities of wramium from Africa.” Those remarks, since
referred to colloquially as the “16 words,” were called into guestion by a series of articles in the
spring of 2003, including several nltimately sourced in part to Ambassador Joseph Wilson.
Wilson, a retired career State Department official who had been posted to a number of different
African countries, had taken a trip to Niger at the request of the CIA in February 2002 to
investigate allegations that yellowcake uranium had been sought or obtained by Iraq from Niger.
(The CIA commissioned Wilson to take this trip afier the CIA received inquiries from the Vice
President about the allegation that uranium had been sought from Niger, but the Vice President
himself did not request such a trip.) Wilson reported to the CIA that he doubted Irag had
obtained uranium from Niger recently, for a number of reasons. Afier the State of the Union

 *The investigation also sov ght to determine whether any Jaws were broken by the sources
who provided information which was published in the July 22, 2003, Newsday article concemning

Plame. As discussed below, I have exercised my discretion not to seek to compel testimony from

the Newsday reporters at this time. .

In seeking to detenmine the sources for these disclosures, and the motives for the
disclosures, the investigation also necessarily has sov ght to determine whether, as was reported
in The Washington Post in September 2003, administration officials called a number of other
members of the media in July 2003 in order to reveal informaticn about Ms. Plame.

The investigation has focused primarily on disclosures pre-dating July 14, 2003, the date

of Novak’s column.

)
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speech, the Internaticnal Atomic Energy Association revealed in March 2003 that documents’ B

apparently evidencing efforts to obtain yellowcake uranium from Niger were demonstrable
forgeries. Thereafter, over the course of spring 2003, the “16 words” controversy attracted
greater media attention. Wilson, who was not 2 gavernment employee at the time of the trip and
did not sign a confidentiality a greement in connection with the trip, spoke to severzl reporters,
including Nicholas Kristof of the New York Times and Walter Pincus of the Washington Post,

who wrote articles on May 6 and June 12 respectively concerning Wilson’s trip to Niger, without

. paming Wilson. The articles called into question the accuracy of the “16 words,” Those news

stories generated significant conversation within and between the Office of the Vice President,
the CIA, the State Department and the White House as to the circumstances under which
Wilson’s trip was undertaken. '

The Wilson Op Ed Piece

8. On July 6, 2003, Wilson authored ah Op-Ed piece in the New York Times
entitled “What I Did Not Find in Africa,” and was interviewed for an article in the Washington
Post about his frip. Both items appeared in the July 6 cditions of the respective newspapers. Also
on July 6, Wilson appeared as a guest on “Meet the Press,” hosted that day by Andrea Mitchell.
Those media appearances by Wilson generated heightened media interest and increased
frustration jn the White House that the Vice President was being identified incorrectly as the
person sending Wilson on his trip. As a result of press inquiries at the White House the day
following these articles and Wilson's television appearance, White House Press Secretary Ari
Fleischer stated at a July 7, 2003, press “gaggle” that the Vice President had not requested
Wilsqn’s trip, had not been aware of it and had not been briefed on the results. (The Office of
Vice President had suggested those talking points by e-mail.) . o

9. Thereafter, the issue of how the “16 words” came to be in the State of the
Union was a very prominent issue during the week of July 7 to July 12, while the President and
several cabinet members were on a trip to Africa. The attention was increased in part by remarks
by National Security Adviser Dr. Condoleezza Rice on Air Force One on July 10, 2003, which
appeared to atiribute blame for failing 1o vet'the **16 words” properly to the CIA. On Friday,
July 11, 2003, CIA Director Tenet issued a written statement accepting responsibility for the

~ inclusion of the “16 words” in the State of the Union address,

Administration Officials React

10. As discussed further below, Deputy Secretary of State Richard Armitage
advised columnist Robert Novak about Wilson’s wife’s empleyment during a July 8 meeting.
K arl Rove later confirmed that informatjon to Novak during a July 9 telephone conversation.

_And then Press Secretary Ari Fleischer passed on information about ‘Wilson's wife to several

Arnerican reporters in Uganda on July 11, including John Dickerson, Cooper’s colleague with
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Time, as well as NBC correspondent David Gregory: On Saturday, Tuly 12, atthe directionofthe——————————
Vice President, his Chief of Staff, L. Lewjs “Scooter” Libby, gave a rare “on the record” comment
to Cooper concerning the 16 words” controversy and confirmed what Cooper had already
Jearned from at least one other government official: that Wilson’s wife purportedly was
responsible for sending Wilson on the trip to Niger.,! That same day, Wilson received a call at
home from Walter Pincus of the Washington Post who advised Wilson: “Watch out, they are
coming after you.” Pincus later reported that a Washington Post reporter was told on July 12,
2003, that the White House did not pay attention 1o Wilson’s trip because the trip was viewed as
a “boondoggle” set up by Wilson’s wife who worked as an analyst on weapons of mass

. destruction.” The investigation has determined that Pincus’ July 12 source was Ari Fleischer.
The identity of Cooper’s sources prior to July 12 remain undetermined.

The Novak Coluntn

11. On Monday, July 14, 2003, Robert Novak published his syndicated column
revealing that Wilson’s wife was an “agency operative on weapons of mass destruction.” Novak
also reported, “[tJwo senjor administration officials told me his [Wilson’s] wife suggested
sending Wilson to Niger to investigate the Ttalian report.” (Exhibit C.)

T he Juﬁf Time.com Plece

12. A Time magazine piece authored by Mr. Cooper {together with Jobn
Dickerson and Massimo Calabresi) entitled “4 War on Wilson ?” appeared on the Intemet later
that week (July 17). The article quoted then CIA Director George Tenet, then ‘White House Press
Secrétary Ari Fleischer and Libby (Chief of Staff to the Vice President) for attribution and stated

that the administration was taking “public and privaie whacks” at Wilson and then stated:

And some government officials have noted.to Time in interviews (as well as to syndicated
colummnist Robert Novak) that Wilson's wife, Valerie Plame, is a C1A official who

4 As understood by various officials and reporters interviewed, *on the record” comments
are stalements made for attribution 1o a government official by name. “Background” comments
are comments that are attributed to a generic description of the government official. “Deep
background” comments can be reported as pait of the story but not specifically attributed to a
government official. “Off the record” comments cannot be reported in the story but can be used
to inform the reporter’s understanding of the facts.

5Qse the October 12, 2003, Washingion Post article by Waller Pincus and Mike Allen, a
copy of which is attached as Exhibit D. Pincus now concedes that he was the Washington Post
reporter contacted on July 12. ' ‘




monitors the proliferation of weapons of mass destruction. These officials have -
. suggested that she was involved in ber husband’s being dispatched [] Niger to investigate
reports ... : . ‘

(Copy annexed as Exchibit ﬁ.)

13. A Newsday article the following week quoted an intelligerice official as

confirming Valerie Plame’s purported status as a C1A employee. (Copy annexed as Exhibit F.)

REDACTED I
j

REDACTED

. 14. The media published more information in the fall of 2003_conﬁnning that
Novak was not the only reporter contacted during the relevant period. The September 28, 2003,
Washington Post reported that oneunidentified source had advised that two top White House
officials had contacted at least six reporters prior to the time that Novak published his July 14
story. (Copy annexed as Exhibit G.) The October 12 Washington Post story by Pincus and Allen
revealed that a Washington Post reporter (now known 16 be Pincus) had been told about Wilson’s
wife’s employment by an administration official (now believed to be Fleischer) on July 12, two
days before Novak’s column was published. (Exhibit D.) “And Novak himself described the
circumstances of his contact with his two administration sources in his October 1, 2003, Chicago

Sun Times column. (Copy annexed as Exhibit H.)

The chaber 2003 T im.e Piece

15, Time magazine published an article in October 2003 titled “Leaking With a
Vengeance.” (Copy Annexed as Exhibit I) Cooper, Dickerson and Calabresi were listed among
the contributors. The article described the allegations that the “White House” leaked and
described “Bush aides” as hiding behind journalists and averred that it was no surprise that *“hard
liners” tried to “flatten” Wilson, describing the hardliners as person working for Vice President
. Cheney, Defense Secretary Donald Rumsfeld and Deputy Defense Secretary Paul Wolfowitz.

In relevant part, that arficle stated:

In the days after Wilson's essay appeared, government officials began to steer reporters

_ away from Wilson's conclusions, raising questions about his-veracity and the agency's .
reasons for sending him in the first place. They told reporters that Wilson's evidence was
thin, said his homework was shoddy and supgested that he had been sent to Niper by

. the CIA only because his wife had nominated him for the job.

The double-barreled Jeak had two targets. One was to tag Wilson as a tired, second-rate

diplomat who couldn' get a job without his wife's help. The leakers also wanted to drop

6.




the hint that ;]ﬁ_é'_(ffxﬁ%&gﬁ?ﬁﬁééﬁiiﬁ?ﬁ6§'éﬁ's6"rﬁédﬁé it bel’i'eved‘would-come:back it

a skeptical finding.

(Exhibit I')(emphasis added)

The Instant Subpoenas

16, The instant subpoenas to Time and reporter Cooper concern conversations.
between Cooper and his unidentified sources on or before July 14, 2003, and related documents.

L

Cooper’s Prior Testimony
17. On August 23, 2004, Cooper testified at a deposition with the aséista_n_{:e of

" counsel that he spoke to L Lewis “Scooter” Libby, the Vice President’s Chief of Staiff, by

telephone on the afternoon of Tuly 12, 2004. (Transcript of Deposition of Matt Cooper, annexed
as Exhibit .} (Cooper conceded that on August 5, 2004, he called Libby to verify Libby’s
consent to Cooper’s testimony and conceded {hat he told Libby that his testimony wouldbe .
largely “exculpatory.” fd. at75-76,) Cooper testified that on July 12, Libby read Cooper a quote
for attribution that later appeared in Time ma gazine and that they had an additional conversation
which Cooper believes that Cooper, not Libby, suggested be off the record, Exhibit J at 20.
Cooper believed that he raised the issue of Wilsan's wife at the end of the conversation, asking in
sum and substance ‘“what do you know about Wilson's wife being involved in, you know,
sending him on this mission?” /d. at 27. Cooper believed that Libby “sajd something to the
effect of, ‘yeah, I've heard that too’. “Yeah, ] heard that too.” Jd. at 28, Cooper believes they
had no further conversation about the topic, notwithstanding that the answer does not appear
. directly responsive to the question and that, as a reporter, he was interested in obtaining more
information. Jd. at 56-57. Cooper testifi ed that he did not follow up as Libby seemed to want 1o
end the conversation. Id. Cooper took Libby’s statement as confirmation of what Cooper said he
already knew from two other sources. Jd. at 31. Cooper claimed that he did not reference the
fact that he believed Wilson’s wife worked af the CIA in his question, though he conceded he
had no design to avoid mentioning the CIA at the time of the conversation. Jd. at 36-38. When .
asked why he would recall that there was no reference to the CIA in a conversation for which he
had no relevant notes and which occurred at a time when he had no reason not to mention the
CIA, Cooper simply stated that he recalls that the phrasing he used did not refer 10 Wilson’s
wife’s purported employment at the CIA, though that was not by design. id. Even though
Cooper testified that he used Libby as a source for the statement in his article that “government .
officials have noted to Time in interviews ... that Wilson’s wife, Valerie Plame, is a CIA official
who monitors the proliferation of weapons of mass destruction,” Cooper maintained that Libby
and he did not discuss the name or employment of Wilson’s wife ~ in essence, that Libby
provided none of the information cited in-ihat sentence, which he described as a “‘conflation” or
“melange” of multiple sources, adding that the writing was a “little tortured here.”” 4. at 58-61.

7




Cooper tzstified that be believed he had two sources for the information about Wilson’s wife. -~ o

before Cooper, spoke to Libby on the afiernoon of July 12, but was certain that at least one
predated the Libby conversation. 1d. at 79-80. Cooper testified that he recalled that he learned
the information about Wilson’s wife’s employment both from another reporter and directly from
another source. 7d. at 30. Cooper testified both that he specifically recalled learning the
. information prior to his conversation with Libby and that he was also relying upon documents
which showed that the conversation was prior o his conversation with Libby. Jd. at 31, Cooper.
also testified that he learned the information on a day other than July 12. Id. at 29, Given that
Ari Fleischer has admitted discussing Wilson's wife with Time reposter Dickerson in Tyganda on
REDACTED :
REDACTED
rastareall it appears hikely that Cooper’s “reporter” source. is Dickerson. . However, Cooper's
direct “official” source remains unidentified. . | .

REDACTED .

REDACTED

REDACTED

REDACTED Given the possibility that Rove and Cooper spoke that
day about Wilson’s wife’s employment, a more detailed discussion of the part of the
investigation that concemns Karl Rove is set forth herein. ‘

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED




REDACTED

REDACTED

REDACTED

The July 2003 Rove-Novak Telephone Call G

21. REDACTED

REDACTED

REDACTED Novak expressed to Rove his surprise that somebody
like Wilson (whom he viewed as a partisan Democrat)} had been sent on the mission. Novak then
brought up to Rove the fact that Novak had heard that Wilson’s wife had worked at the CIA, and

had suggested her husband for the mission, Novak testified that he may have mentioned . '

Wilson’s wife’s first name, Valerie, to Rove but Novak did not believe he mentioned her last

name “Plame” when he spoke with Rove because Novak does not believe he knew it at that time.

In responseto Novak’s statement about Wilson’s wife, Novak recalls Rove saying “oh, you know
- sbout that too.” Novak took that comment as a confirmation of the information, and so Rove

became his second source. ‘

_ 22. Novak also recalled that he spoke to Rove before he spoke to Bill Harlow, .
the then press officer at the CLA. Novak testified 1o that recollection in the grand jury before his l
telephone records had been analyzed. When his telephone records were later analyzed, they
corroborated Novak’s recollection.

REDACTED

23. REDACTED .
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REDACTED

24

REDACTED

REDACTED

. . REDACTED

REDACTED

The Libby-Rove Conversation

' 26. Libby,' the Vice President’s Chief of Staff, testified, moreover, that he learned
from Rove on July 10 or July 11 that Novak was aware of Wilson's wife’s employment at the

CIA and that Rove was “animated” that Novak planned to publish a sto about Wilson and his
REDACTED

REDACTED

10




REDACTED

REDACTED

: REDAGTED
and Rove spoke on that occasion. Cooper has testified that he had been told by a government

official that Wilson’s wife worked at the CIA on some day prior to July 12, 2003,

REDACTED
28

REDACTED

REDACTED
REDACTED
o REDACTED
o 29,

REDACTED

REDACTED

REDACTED

30. REDACTED

REDACTED
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e REDACTED e e e e

REDACTED .

31. REDACTED

REDACTED

REDACTED s ' -

REDACTED

REDACTED

REDACTED

REDACTED
REDACTED

REDACTED

REDACTED
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| REDACTED

REDACTED

REDACTED

REDACTED

REDACTEL

REDAGTED

REDACTED

REDACTED

REDACTED

REDACTED
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REDACTED

REDACTEDR

REDACTED

.
o 38, Ari Fleischer, who was serving his last days as White House Press Secretary
on the President’s July 2003 trip to Africa, knew. that Wilson’s wife worked at the CIA, having

been so informed by Scooter Libby over unch at the White House on July 7. Fleischer also
witnessed further discussion about Wilson aboard Air Force One and reviewed classified '
documents about Wilsen’s trip to Niger aboard the plane, Flejscher specifically recalled Dan
Bartlett venting about the perceived incompetency of the CIA after Bartleft learned (apparently
" while aboard Air Force One) that Wilson's wife worked for the CIA and was involved in sending
" her husband to Niger. Fleischer, under a grant of immunity, testified that he disclosed Wilson’s
wife’s affiliation with the CIA to-several reporters (John Dickerson of Time, David Gregory of
NBC and perhaps Tamara Lipper of Newsweek) while talking to them at the side of the road in -
Uganda on July 11. Fleischer also indicated that he spoke to Walter Pincus on July 12 from Air
Force One, but did not recall discussing Wilson’s wife in that conversation, though it appears
from other evidence, taken together with Pincus’ {estimony, that Fleischer did, The callto
Pincus was one of several calls Fleischer placed to reporters that day in an effort to Jearn about
the news stories the reporters were working on for the wecekend. REDACTED

REDACTED

REDACTED

REDACTED
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. 40 1t is possible that in citing his two “sources,” Cooper may be relying upon any
information provided by Fleischer through his fellow Time reporier Dickersen. In that case, there
would still remain one direct povermnment source for Cooper unaccounted for. Moreover, it
would be highly relevant to any putative prosecution of Libby to establish that while Libby may
have been only a third source for Cooper’s article who only confirmed what Cooper already
knew, one of the earlier more direct sources was a press officer with whom Libby chose to share
the information later disclosed. : | :

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED
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[ REDACTED

. Ambassador Joseph Wilson worked

REDAGTED

REDACTED
{

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED ,

| REDACTED
REDACTED The investigation to date has conclusively established that colurnnist Robert
Novak spoke to Deputy Secretary of State Richard Armitage in person on July 8, 2003, in the
sfternoon. In ithe course of that conversation, Armitage revealed to Novak that the wife of
at the CIA. REDACTED

REDACTED

REDACTED Armitage has been interviewed and has testified in the grand jury
+wice as to his account of the conversation. (See Transcript of Grand Jury Testimony of Richard
Armitage, copy annexed as exhibit Q.) Novak has been intervi ewed several times and, when
presented with a waiver form executed by Armitage, testified before the grand jury as to his
conversation with Armitage and later provided a further deposition to the grand jury as to certain
additional questions. REDACTED

REDACTED
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effort to “push back”

REDACTED

REDACTED Armitage maintained that he was not aware ol any continuing
against Wilson or discredit him. -

48. The investigation of Armitage's conduct is near complete and, indeed,
Armitage testified for the second (and final) time before the grand jury on September 22, 2004.
Armitage testified that be did not recall discussing Wilson’s wife's employment with any
reporter other than Novak prior to July 14, 2003, and specifically denied any recollection of
discussing the matter with Cooper or any of his Time colleagues.

The Earlier Time Document Production re: “White House”

REDACTED

REDACTED

REDAGTED

4

B
REDACTED

Relevant Waivers of Config entiall;tﬁ

| 50. To the exlent that a “reporter’s privilege” is claimed to exist under the law, all
but ane of the likely sources have waived its protections by executing a signed waiver which
recites in pertinent part: '

] have informed the Federal Bureau of Investigation of my recollection of any
communications I have had with members of the media regarding the subject matiers

REDACTED

REDACTED




cnder investigation, 1hereby waive any promise of confidentiality, express or implied;
made to me by any member of the media in connection with any communications that I

" may have had with that member of the media regarding the subject matters under ‘
investigation, including any communications made “onbackground,” “off the record,”
“not for attribution,” or in any other form. 1request any member of the media with whom
1 may have communicated to fully disclose all such communications to federal law
enforcement authorities. In particular, I'request that no member of the media assert any

" privilege or refuse to answer any questions from federal law enforcement authorities on
my behalf or for my benefit in connection with the subject matters under investigation.

(Exhibit S} REDACTED

REDACTED

The Copsequences of Identification of Cooper’s Source(s)

‘ 51. 1t would not be an overstatement t0 assert that Cooper’s testithony as to his -
source(s) is necessary to make final ~rosecutive decisions as to several present and former
. government officials, REDACTED

REDACTED

52. REDACTED

REDACTED

REDACTED

REDACTED
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REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

. REDACTED

REDACTED

REDACTED
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REDACTED

/
REDACTED
7

i

REDACTED

54, REDACTED

REDACTED

REDACTED

57. REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED
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1 REDACTED
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REDACTED

REDACTED

REDACTED

REDAC TED

REDACTED
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REDACTED

REDACTEL

REDACTED

REDA

The Need for the Reporters’ Testimony

REDACTED

CTED

. 63. The further testimony of reporter Cooper, and the production of relevant

REDACTED

22

REDACTED




documents by Time, is central {o the resolution of that part of the crithipal investigation
concerning the disclosures about Wilson’s wife 1o reporter Cooper prier to July 12 — and may
well be dispositive of whether G - 2nd should be charged with a crime.. . -
Cooper’s testimony, and production of the documents, is essential to determining whether his
two sources are guilty of erimes, including perjury, false statements arid the improper disclosure
of national defense information.’ ‘ ' :

Exhaustion of Alterpative Remedies ‘

64. All reasonable alternatives to compelling the reporters’ testimony have been
explored. Indeed, the cffort expended 1o date far exceeds what could ever bé reasonably
required. An experienced team of FBI agents has been working on the case since October 2003, .
led by Special Agént Jack Eckenrode then of the Inspection Division. At least six agents have
been assigned to the case at ny time and extensive forensic computer and telephone work is

being done. Attorneys with si gnificant experience have spent substantial time on the matter,

including five attorneys from the Criminal Division of the Department of Justice: a Deputy
Assistant Attorney General; the Chief, Deputy Chief and a Trial Attorney from the
-Counterespionage Section; and a Trial Attorney from the Public Integrity Section. All five
attorneys are well versed in the facts and participating to varying degrees in interviews of
witnesses, review of documents and examination of witnesses before the grandjury. From the
United States Attorney’s Office in Illinois, 2 number of senior attorneys have participated. )
Besides my own participation in the factual investigation, the First Assistant United States
Attomey, the Chief of the Criminal Division, the Chief of Appeals and the Chief of Public
Corruption have participated to varying degrees in the discussion of legal issues, including
analyzing the relevant statutes, analyzing {he First Amendment.issues and deterthining the
available means to obtain electronic evidence. An additional attorney from the appellate section
has spent substantial time on legal research and briefing in recent months, '

65. The Department of J ustice has been invest] gating.this matter since about
October 1, 2003, and my participation as Special Counsel began in late December 2003, glF=la s

REDACTED

REDACTED

REDACTED




REDACTED

&7. The President has not asserted executive privilege to date. REDACTED

REDACTED

_ 68. In short, wherever the line should be drawn in requiring the government to
explore alternative remedies, we respectfully submit that any reasenable threshold that might be
set has been far exceeded. :

“The Subpoenas Are Issped 1 egitimately and Not For Purposes tg Harass

69. 1t is important to bear in mind that the applicable Attorney General
regulations do not “create any legally enforceable right in any person.” (See Title 28 Code of
Federal Regulations, Section 50.10, a copy of which is anmexed as Exhibit T, at paragraph (n)).
Nonetheless, issuance of the subpoenas at issue was consistent with the principles set forth in
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“ those regulations. Fifst; ‘the'"sub'p‘ogﬁag'z:é‘narrow]y"ﬂraﬂed"aﬂer a-careful balancing-of the First-—— - -

‘Amendment interests. Indeed, as set forth in the next section, a number of reporters, and their
toll records; are not being subpoenaed at this time. They will likely never be subpoenaed.

70. A subpoena was issued in February to repotter Robert Novak, with his
consent afler he agreed to be interviewed abont persons who had signed waivers. Novak
complied with the subpoena. Novak participated in a follow-up deposition on September 14,
2004, regarding some additional details about his conversation with Deputy Secretary Armitage
and other matters. : ' '

_ " 71.. A subpoena was nof issued to Glenn Kessler of the Washington Post, in light
of megotiations with his counsel which resulied in a deposition. Subpoenas were issued to
Walter Pincus and the Washingion Post. Prior to argument on the motions to quash by Pincus
and the Washingion Post, the Washingion Post agreed to produce documents and Pincus agreed.
to provide a deposition and did so. s :

‘ . 72. Subpoenas were also issued to Matt Cooper and Time magazine, as well as to
Tim Russert and NBC. Afler motions to quash the subpoenas were denied, Russert and NBC
agreed to a deposition. After Cooper and Time were held in contempt, but prior to appeal, they

"agreed to a deposition. Cooper answered only questions gbout conversations with Libby but
indicated that the information in his article about Wilson’s wife’s employment came from two
other sources and was confirmmed by Libby. - : - '

73. Subpoenas were also issued to Judith Miller and the New York Tinies. An
application 1o hold Miller in civil contempt for refusal to testify and produce documents is
cuwrrently pending before the Court. o ‘

74, A number of relevant reporters are not being subpoenaed at this tire, and we
do not currently plan to subpoena them. These reporters include:

Evgn"l"homas of Newsweek, whom, as discussed above, Libby once said he may
have told about Wilson’s wife but whom Libby testified in the grand jury that he did not
tell. (We do plan to contact Newsweek to ask whether Thomas is willing to provide an
affidavit declaring whether he received any information about Wilson’s wife prior to July
14,2003.); - L

Andrea Mitchell of NBC, whom Libby testified he might have told about Wilson’s
wife but was nol certain. (Similarly, we have contacted NBC to ask whether Mitchell 18

willing to provide an affidavit declaring whether she received any information about
Wilson’s wife prior to July 14, 2003. NBC has refused and we are considering how next
to proceed.); - ' : .
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T “John Dicketson of Time magazme, who apparently discussed the topic’ gencral]y—

with two government officials in Afijca, oneof whom (An F]elscher) has admitted to
' domg soi?

Massimo Calabresi, Michael Duffy, James Camey, Timothy Burger, Viveca -
Novack, Elaine Shannon, Karen Tumulty; Douglas Waller and Michael Weisskopf of
. Time: co-authors of Cooper who (at least as of now) we do not beh eve had direct
conversatlons with sources about Wilson’s wife; -

Mike Allen, Dana Pnest and Richard Leiby of the Washzng:on Posz the. authors of
the September 28, 2003, column which appears to rely upon a “whistleblower” source
who revealed that “two top Wh:tc House officials)’ called at Jeast six reporters priorto

Novak’s column;

Knut Royce and Tim Phelps of Newsday: reporters who wrote an article on July
22, 2003, that contained further information about Valerie Plame and confirmed that she
warked at the CLA. We believe that much of the information in that article can be. . .
sourced to Bill Harlow, C1A Director of Public Affairs, who, in the process of trying to
quell siones on this matter, apparent]y did ¢ onfirm some information to repor’rers and

Chris Matthews of MSNBC: who is reported to have engaged in a heated
confrontation with Karl Rove about Wilson’s wife at a time afier Novak’s column was
published where there is a d1spuie as to the precise words used by each in that

conversation.

75 In déciding whether to issue éubpoenas to fépcners, 1 have carefully weighed
and balanced the competing inlerests of the First Amendment and the public interest in the free

. dissernination of ideas and information and the countervailing inierests in effective law

enforcement and the fair administration of j justice: namely detennmmg whether a crime was
commitied and whether someone should be prosecuted for that crime. One key factor in deciding
whether to issue a subpoena has been whether the “source” o be identified appears to have
leaked to discredit the earbier source (Wilson) as opposed to a leak who revealed information as a
“whistleblower” (e.g. the source for the September 28 Washingion Post column). The First
Amendment interests are clearly different when the “source” being sou ght may have commitied a
crirne in order to attack a person such as Wilson who, correctly or incorrectly, sought to expose

REDACTED

REDACTED




what he perceived as mlsconduci by the While House. Indeed faﬂure to take effeetxve steps to-

- identify such sources might chill future whistleblowers such as Wilson, thus 1mpamng ‘a
reporter’s responsibility to cover as broadly as possible controversial public issues.” (28 CFR

Section 50.10.) We have also not issued subpoenas to date where the reporter may have relevant

‘information but it is not shown 1o be likely that the reporter does (e.g. reporters Andrea Mitchell
or Evan Thomas) or where the information is not essential to determining guilt or innocence of a
crime reasonably likely to be charged (e.g.-Knut Royce, Tim Phelps and Chris Matthews).

76. Moreover, o date only the telephone records of Walter Pincus for July 12,
2003 have been subpoenaed. (Telephone records of Rebert Novak were obtained with his
consent and in a form which redacted the numbers of any persons who had not signed express
waivers of confidentiality). We have recognized that a factor to be considered before deciding
whether to seek the telephone records of the media is the extent to which such records might
reveal the identity of other confidential sources not relevant to this investigation and adversely -

impact First Amendment interests. . REDACTED

REDACTED

77. The instant subpoenas were zssued only aﬂer first making certain that any
efforts at a negotiated resolution would be fruitless. Indeed Special Counsel has engaged 1 n
fruitful negotiations w:th other members of the media,

78, There are reasonable gmu:nds to believe based on information from nonmedia
sources that a crime has occurred - both the improper disclosure of national defense information
to the media and perjury before the grand jury — and that the testimnony of reporter Cooper and the
production of relevant documents is essential to a successful investipation and may directly
establish the guilt or innocence of those suSpected of being one of Cooper’s two sources other

than Lzbby The subpoenas are not issved to obtain peripheral,
nonessential or —specu atwe mmformation.

79. There are no altemanve nonmedia sources left to explore 1o identify
Cooper’s sources. All likely government sources for Cooper have been questioned and none
- have admitted advising him about Wilson’s wife on or before July 12. And the subpoenas are

issued to verify published information and surrounding circumstances relating to the accuracy of
the published information, including information pubhshed in the Washingron Post that “top
White House officials” were contacting reporters prior to July 14, 2003, and more specific
information published in Time both in July 2003 and October 2003 that T¥me was told about
Wilson’s wife's employment. And the subpoenas are d1reeted at materia) information regarding
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_ o —a limited subject matter.. Cooper’s subpoena. focuses pnncmally on the. CODVCTS%UOHS hehadwith _

sources about Wilson’s W1fe4on or befere J u]y 14.

80. The on]y manner in which to rahonally assess the credibility and culpability
of the suspected sources for Cooper
EEEZEE- s o Jdentnfy the sources and establish what was told to Cooper by whom and then

compare that person’s account against the account gwen by C00per

! The Successive Shbpoenas Are.Psope-rly Issued‘ -

81. Cooper indicates surprise and complains that he was subpoenaed again 50
soon after providing his first testimony. First, the fact that Cooper was subpoenaed twice is a
reflection not that he is being singled out for any improper treatment but, rather, that, as.a
reporter, he'is being treated with a procedural deference not ordinarily afforded witnesses, The .,
fact that a witness with relevant knowledge was issued separate subpoenas conceming different -
sources for the same facts is a reflection of the extraordinary process by which reporters are.
treated not only more.deferentially than lay witnesses but in this case in a manner more solicitous

than of high ranking officels NG N|

g2. Cooper was earher 1ssued a subpoena conoemmg an article he co wrote
which cited that “some govemment offie:a]s” had noted to Time in interviews that

Wilson's wife, Valerie P]ame isa CIA ofﬁ(na] who momtors the prohferat]on of weapons
of mass destruction: These officials ‘have suggested that she was involved in. her a

a ' husband's being dispatched Niger to investi gate reports that Saddam Hussein's
- government had sought to purchase large quantities of uranium ore, sometlmes referred to -
as yel!ow cake, which is used to buﬂd nuc]ea.r dewces

83. At the timie the subpoena was issued, Special Counsel had sworn testimony
<{under a grant of 1mmun1ty) from former White House Press Secretary Ari Fleischer stating that
Fleischer had discussed Wl'lson s wife’s purported employment with Time reporter John
Dickerson at the side of a road in Uganda on July 11, 2003, (Nonetheless, Special Counsel
elected not 1o subpoena Dickerson and still has declined to do so to date.) Special Counse] also
had swom testimony from Scooter Libby stating that he arid Cooper had discussed Wilson’s
wife’s emp]oyment during a.phone call on July 12, ,2003. Libby described 2 conversation of

L - ." more than-a passing nature and onein which- Libby appnsed Cooper that Wilson’s, wife
purported]y worked at the CLA — not the other way around. Libby testified that Cooper asked
Libby why Wilson was claiming that the Vice President had sent him to Niger if the Vice
President had not. Libby testified that he then explained ta Cooper that Wilson mi ight have heard
something unofficial (and inaccurate) about the Vice resident sending Wilson and *“in that
context” and “off the record” L]bby told Cooper that “reporters are'{elling us” that W:]son 5 w1fe
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- wife with Libby. Morcover, Cooper claimed that he told Libby about Wilson's wife’s

worked at the CIA “and I don’t know if it’s true.” (Grand Jury Testimony of Libby, 3/5/04; ~ 7
annexed as Exhibit U'at 182-86.) Libby testified several times that he told Cooper (and other
relevant reporters, including Judith Miller of the New York Ti imes) that he did not know if the
informatjon about Wilson’s wife was true or even if Wilson had a wife. And Special Counsel

had 1o indication that other subjects of the investigation had spoken directly to Cooper prior to
when Libby did on July 12. Indeed, from Libby’s description, it appeared that Cooper learned of
Wilson’s wife’s rumored employment for the first time from Libby. Libby testified that Cooper
did not give any indication that he_alfeady had Jearned the information. (Exhibit U at 115-16)

REDACTED

84, At Cooper’s sworn deposition, Special Counsel was quit.c surprised “to say.

the least - to Jearri that Cooper recalled only a very brief, passing conversation about Wilson’s

involvement in ber husband’s trip and Libby merely indicated that he had heard that information
too. (Cooper ﬁxﬁhe; denied that Libby gave any indication that Libby had heard this information
from other reporters or that Libby did not know if the information were true or that Libby . "
indicated to Cooper that Libby did not know if Wilson even had a wife.) Further, Cooper : i
claimed io have discussed Wilson’s wife’s employment with two sources prior to that July 12 g
conversation with Libby. Cooper made explicit that at least one of those sources was a
government official. In the ordinary case where a witness other than a reporter is being
questioned and makes plain that the witness has additional relevaut information, the witness
would be further examined in the grand jury spontaneously and the prosecutor would simply ask
the next logical questions concerning the other persons Cooper spoke with. Nonetheless,
consistent with the priar inderstanding with counsel for Cooper and Time, those questions were
‘not posed at'that time to Cooper. -Special Counsel did advise Cooper and his counse] that the
'right to ask those questions was not being waived. .

alors reexamined the relevant events

85, Thereafier, ibe investi REDACTED

REDACTED

i

Given that Cooper apparenily learned more inforrnation from earlier sources REDAGTED
it became imperative to Jearn about the identity of the prior sources and the
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' ibstabos of the conversafions. Accordingly, ew Subpoenas were properly authorized and -

issued.

PATRICK J. FTT ZGERALD
Sp_ecial Counsel '

Sworn to before me this

27th.day of September 2004

¢ Zotary Public
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